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INTRODUCTORY

On 1 January 2016, Juvetas and Centre for Monitoring and Research – CeMI and Queer 
Montenegro, started implementing the project Equal Access to Justice in Criminal Justice System 
of Montenegro. The project is implemented with the support of the Open Society Foundation 
from Budapest (www.opensociety foundations.org) and aims at raising the level of respect for 
human rights in Montenegro.

In the Progress Report on Montenegro in the process of joining the European Union, the 
European Commission stated that there was a gap in the area of human rights between legal 
regulations and incorporation of human rights standards into the legal system, on the one hand, 
and practice of executive judiciary bodies, on the other hand, including courts’ practice. Such 
circumstances mostly affect some vulnerable categories of population, by directly preventing 
them from enjoying human rights guaranteed to them. The European Commission highlights that 
vulnerable groups are mostly affected by deficiencies in the field of protection and promotion 
of human rights. Furthermore, it states that the vulnerable groups are facing various problems 
inside the judiciary system, ranging from unequal access to justice to inadequate treatment in 
prisons and other closed institutions. The invisibility of vulnerable groups is the main cause of 
their position in the judicial system of Montenegro, which results in limitation of their rights, and 
practices in place that violate fundamental principles of justice, and perform discrimination on 
the basis of one’s personal features.

Due to these factors, the project is focused on the following three segments:

1. Analysis of the potential patterns of human rights violations and discrimination against 
persons with mental disabilities and psycho-social challenges, as well as persons who 
use drugs, in the judiciary system of Montenegro;

2. Analysis of the potential patterns of inadequate treatment and discrimination against 
persons with intellectual disabilities and psycho-social challenges, as well as LGBT 
persons, in closed institutions. 

3. Analysis of the potential patterns of discrimination against LGBT persons in prisons.

We have examined 80 cases of judicial practice under this project, which included suspects, 
accused and convicted persons who suffer from mental health challenges. Additionally, 17 
control visits to the Institute for Execution of Criminal Sanctions were conducted, aiming at 
determining the position of prisoners with mental health challenges. 

We are presenting the results of the study comprised of a comprehensive analysis of the 
legislative and strategic framework and practice in the judicial system of Montenegro, with the 
relevant recommendations in this area.  
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INTRODUCTORY REMARKS

A detailed analysis of the national legislative framework and the position of the analyzed 
categories of persons accused during the criminal proceedings was carried out under the study 
“Equal Access to Justice for People with Mental Health Challenges”. This project defines issues 
which are significant for persons with mental disabilities in the stages of conducting criminal 
procedure, as well as during the enforcement of the imposed criminal sanctions.

It is important to point out that the number and frequency of mental disorders, with special 
emphasis on mental disorders caused by psychoactive substance abuse, is significantly 
increasing. The registered tendency of a growing number of persons with mental disorders 
caused by a psychoactive substance abuse has been recognized as a serious socio-pathological 
problem, which, alongside the individual, is considered a family, professional, health and general 
social negative phenomenon.1

In order to carry out a  comprehensive analysis of the position of this study’s target group (i.e. 
persons with mental disorders) in the criminal law of Montenegro, as well as their position during 
the criminal proceedings, the most important international acts which deal with this issue have 
been listed at the very beginning of the study. Also, an overview of the legal provisions in force 
in the framework of the state legislation has been provided, along with the necessary notes and 
explanations.

The aim of this study is to carry out a detailed analysis of the criminal and legal status of this 
category of persons, the criminal and legal importance of actions undertaken by persons with mental 
disorders, as well as the treatment of these persons during the criminal proceedings. Consequently, 
the study presents the national legal framework of the studied issue, and deals with the analyses of 
the enforcement of positive legislation, especially in terms of the treatment of the analyzed category 
of persons, respect for their rights, court and medical expert opinion, and the enforcement of penal 
sanctions. Using a comprehensive approach to the analyzed issue, we have sought to provide a 
guidance to address a number of identified problems which occur in practice. To this end, 80 court 
cases conducted before the Basic Courts in Podgorica, Bijelo Polje, Niksic and Danilovgrad, as well as 
High Courts in Podgorica and Bijelo Polje were processed in the course of the project.

The most important international acts covering this issue include:

 » Universal Declaration of Human Rights, 
 » European Convention for the Protection of Human Rights and Fundamental Freedoms,
 » First Protocol to the Convention for the Protection of Human Rights and Fundamental 

Freedoms,
 » Protocol No. 12 to the Convention for the Protection of Human Rights and Fundamental 

Freedoms,
 » UN Convention on the Rights of the Child,
 » Convention on the Rights of Persons with Disabilities,
 » UN Convention against Torture and Other Cruel, Inhuman or Degrading Punishment,
 » European Convention for the Prevention of torture and inhuman or degrading treatment 

or punishment,
 » Standard Minimum Rules for the Treatment of Prisoners,
 » European Prison Rules.

1 Ciric, Z: Forensic-psychiatric aspects of mental disorders resulting from drug abuse, Collection of papers of the Law Faculty 
in Nis, Nis 68/2014, 515
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As regards the national legislation, the documents which contain the most significant provision 
are:

 » Constitution of Montenegro2,
 » Criminal Code of Montenegro3,
 » Criminal Procedure Code of Montenegro4,
 » Law on the execution of prison sentences, fines and security measures5,
 » Law on the protection and realization of the rights of the mentally ill6,
 » Law on Health Care Protection7,
 » Law on Social and Child Protection8,
 » Anti-Discrimination Law9,
 » Law on Protection from Domestic Violence10,
 » Law on non-contentious proceedings11,
 » Law on Internal Affairs12,
 » Law on Free Legal Aid13

 » Law on the treatment of juveniles in criminal proceedings14

 » Law on the Protection of the right to trial within a reasonable time15

 » Rulebook on the conditions to be met by premises for detention of prisoners16,
 » Guidance on the organization and manner of implementation of health care protection 

of detained and convicted persons in the Institute for Execution of Criminal Sanctions,
 » The rules of health care in prisons.

2 Official Gazette of the Republic of Montenegro 1/2007
3 Official Gazette of Montenegro 70/03, 13/04, 47/06, 40/08, 25/10, 32/11, 64/11, 40/13 and 56/13
4 Official Gazette of Montenegro 57/09, 49/10, 47/14, 2/15 and 35/15.
5 Official Gazette of Republic of Montenegro 36/2015
6 Official Gazette of Republic of Montenegro 32/2005 and 27/2013
7 Official Gazette of Republic of Montenegro 39/2004 and 14/2010
8 Official Gazette of Republic of Montenegro 78/2005
9 Official Gazette of Republic of Montenegro 46/2010
10 Official Gazette of Republic of Montenegro 40/2011-1
11 Official Gazette of Republic of Montenegro 20/15
12 Official Gazette of Republic of Montenegro 28/1012
13 Official Gazette of Montenegro 20/2011.
14 Official Gazette of Montenegro 64/2011
15 Official Gazette of Montenegro 11/2007
16 Official Gazette of Republic of Montenegro 57/2006
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1. NATIONAL LEGISLATION

Criminal and legal aspect

Starting from the very concept of the criminal offence, i.e. the definition of the general concept 
of the criminal offence according to the Criminal Code of Montenegro, it is important to state 
that if the legislator decides to define the very general concept of the criminal offence (since 
many foreign pieces of legislation leave this question to the theory), it must be done so that 
the definition provided is also usable in the enforcement of the criminal law. In this sense, the 
objective and subjective concept of the criminal offence contained in the provision of Article 5 
of the Criminal Code of Montenegro is harmonized with the contemporary criminal law theory, 
presenting thereby the norm that does not have a declarative character, but rather the norm that 
must be applied in practice.17 Pursuant to the legal provision, a criminal offence is an act defined 
by law as a criminal offence, which is unlawful and which has been committed. Therefore, on 
the basis of the provided definition, we can clearly distinguish among four constituent elements 
of the general concept of the criminal offence: act, predictability or determination by the law, 
illegality and guilt. In this regard, the Criminal Code is based on the consistent conception of the 
general notion of the criminal offence, which is consistently carried out throughout the whole 
general part. This conception does not only concern a more modern understanding than the 
one the former Yugoslav criminal law relied on, but it also  removes both essential, and legal and 
dogmatic shortcomings and inconsistencies of earlier solutions.18 

In the context of the analyzed issue, the key question is to determine the existence of the 
fourth element, the element of guilt, i.e. the element of subjective character, since it represents 
a subjective attitude of the offender towards the act, which in fact is a basis for charging a 
person for a committed crime. More specifically, one cannot speak of the existence of the 
criminal offence without the existence of guilt. Thus, according to Article 13 paragraph 1, an 
offender is considered guilty if he/she has committed a criminal act in mental capacity and 
with intent, being consciences or obliged to, and possibly aware that his/her conduct was 
prohibited. According to paragraph 2 of this Article, an offender is guilty for a criminal act 
committed negligently only when it is (explicitly) ordered by law. It is particularly important to 
highlight the novelty relating to existing or potential awareness of the unlawfulness, which in 
addition to mental capacity and intent or negligence, is a constitutive element of the structure 
of guilt. Awareness of unlawfulness may not always exist, but a duty and the possibility of such 
awareness suffice. Determining the existence of guilt by identifying elements that are included 
in its structure involves determining intent or negligence in commission of negligent crimes 
which are prescribed by law as such, as well as the absence of a basis excluding the guilt, which 
is primarily related to the mental incapacity and lack of ability and responsibilities of awareness 
of unlawfulness. The absence, i.e. the lack of grounds for excluding guilt must not necessarily 
be determined, but is already assumed. On the contrary, in order to exclude the guilt, their 

existence must always be established.19

 1.1.1. Mental capacity (Article 14 paragraph 1 of the Criminal Code of Montenegro) - Pursuant 

17 Stojanovic, Z: Comment of the Criminal Code, Podgorica 2010, 36
18 Ibid. 
19 Ibid., 80-81.
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to the provisions of  Article 14 of the Criminal Code of Montenegro, an offender who, at the 
moment of committing an unlawful act prescribed by the law as a criminal offence, could not 
understand the importance of his/her act or could not control his/her actions due to a mental 
illness, temporary mental disorder, mental retardation or other severe mental disorder (mental 
incapacity) shall be considered a mentally incapable person. However, taking into account the 
fact that mental incapacity is rarely encountered in practice, the criminal law always relies on the 
rebuttable presumption that an offender is a mentally capable person. This means that in case a 
mental capacity of a person is suspected, the competent authorities are obliged order an expert 
opinion. It is important to remind that the mental capacity of a person must be considered at 
the time when the offense was committed. Any subsequent occurrence of mental incapacity 
may only cause a suspension or interruption of the criminal proceedings, even though a person 
to whom mental problems subsequently occurred was mentally capable when the offense was 
committed.

Our criminal legislation accepts mixed, i.e. biological and psychological way of determining 
mental incapacity of persons, which requires a cumulative fulfilment of one biological and one 
psychological basis for the existence of mental incapacity. The biological basis is expressed 
through one out of four forms, namely: 1) mental illness, 2) temporary mental disorder, 3) mental 
retardation, 4) other severe mental disorder, while the psychological basis is expressed as a 
lack of intellectual (discernment) or voluntary (decision-making power) components. Since 
the structure of the guilt consists of three components: mental capacity, which is a rebuttable 
presumption, intent, and negligence when prescribed by the legislator, as well as awareness of 
the unlawfulness, in the cases when the expert witness’ findings and opinion show that a person 
was mentally incapable at the time when the crime was committed, it is considered that there 
is no guilt, which further means that he/she cannot be charged with a criminal offense. Hence, a 
mental incapacity is the basis for exclusion of the first of the three components of the structure 
of guilt, which is the only subjective element of the overall concept of the criminal offence.

Security measures shall be imposed on a person who committed an offense in the state of 
mental incapacity. It is important to point out that the security measure of mandatory psychiatric 
treatment and placement in a health care institution is the only measure, i.e. criminal sanction 
with unlimited duration, which matches the duration of the required treatment. Accordingly, 
periodical reports from specialized institutions must be submitted to the court.

1.1.2. Substantially diminished mental capacity (Article 14 paragraph 2 of the Criminal Code) 
- Although not of equal criminal and legal significance, a substantially diminished mental 
capacity should be highlighted. It is determined by the same method as a mental incapacity of a 
person. A person who committed a crime in a state of substantially diminished mental capacity 
is considered guilty, which means that such person can be subject to all sanctions which may be 
imposed to a mentally capable offender, such as penalties, warning measures or specific security 
measures. However, taking into account the particularity of this condition, the law provides for 
the possibility to mitigate the sentence.20 Therefore, the attitude that a substantially diminished 
mental capacity represents a special form of mental capacity is considered acceptable.21 When 
further grading a mental capacity of a person, particular attention is paid on the distinguishing 
between diminished mental capacity and substantially diminished mental capacity of a person, 

20 Stojanović, Z.: Criminal Law – General Part, Beograd 2015, 177
21 Ibid., 178.
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considering that “ordinary” diminished mental capacity has no great criminal law importance, 
while substantially diminished mental capacity represents a state which is specifically categorized 
by the legislator. In this regard, considering that a substantially diminished mental capacity of 
a person in our criminal law is an optional grounds for a mitigation of a punishment, it should 
be noted that that the possibility of mitigating the punishment and applying specific security 
measures shall only be considered in the case of substantially diminished mental capacity, while 
ordinary diminished mental capacity of a person can only be a mitigating circumstance when 
determining a sentence.

Pursuant to the provisions of the Criminal Code of Montenegro, alongside imprisonment or a 
suspended sentence, a person with substantially diminished mental capacity may be imposed a 
security measure of mandatory psychiatric treatment and placement in a health care institution, 
and a measure of mandatory treatment outside the prison system. Besides these measures, a 
court can also order a prohibition from practising a certain profession, activity or duty, prohibition 
of driving a motor vehicle and confiscation of objects.

On the basis of the conducted analysis, it can be concluded that the analyzed categories of 
offenders are mostly charged with a security measure of mandatory psychiatric treatment 
and placement in a health care institution, security measures of mandatory treatment of drug 
addiction and mandatory treatment of alcohol addiction with a prison sentence, security 
measure of forfeiture, while security measures of required psychiatric treatment outside the 
prison system is much less imposed.

1.1.3. Actiones liberae in causa (seu ad libertatem), (Article 14 paragraphs 3 and 4 of the 
Criminal Code of Montenegro) - Alongside the analysis of the criminal and legal significance 
of mental capacity of a person, as well as their position during the criminal proceedings, 
establishment of a mental capacity and adoption of a judicial decision, for the sake of this 
analysis it is also necessary to consider the character of the criminal justice institute actiones 
liberae in causa or induced mental incapacity. This instrument is of great importance since a 
guilt of an offender who by consumption of drugs, alcohol, or in any other way brought himself/
herself into a state of not being able to understand the significance of his/her actions or could not 
control his/her actions, shall be determined according to the time before he/she brought himself/
herself in that condition, since the offender previously caused a certain form of temporary mental 
disorder to himself/herself in which he/she later committed a crime.22 In short, the application of 
the actions liberae in causa requires a cumulative fulfilment of two conditions: first, that it was the 
very offender who brought himself/herself to a state of mental incapacity (where the legislator 
suggests the use of alcohol or drugs as typical ways of bringing about such a situation, but it may 
also be in other ways); and second, that an offender committed a crime in such a state but that 
in the moment before bringing himself/herself to such state, there was an intent or negligence, 
provided that the legislator prescribes a negligent form of that offense (Article 14). 

Thus, the institute actions liberae in causa shall only apply if the offender brought himself/herself 
to a state of mental incapacity, and it is by no means applied when a person brought himself/
herself in the state of substantially diminished mental capacity. However, it is questionable 
whether there is a possibility of a more lenient punishment which generally exists when the 
criminal offence is committed in a state of substantially diminished mental capacity; the logical 

22 Srzentić, N., Stajić, A. and Lazarević, Lj., Criminal Law – General Part, Contemporary administration, Belgrade 2000, 200-201.
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interpretation (argumentum a fortiori) came to a conclusion that it would not be justified.23 In 
this regard, according to the explicit provision of the Criminal Code, an offender who committed 
a criminal offense in such circumstances in a state of substantially diminished mental capacity 
cannot be imposed more lenient punishment.

1.1.4. Security measures (Articles 66 - 72 of the Criminal Code of Montenegro)- Pursuant to 
the provisions of Article 66 of the Criminal Code of Montenegro, within the general purpose 
of criminal sanctions, the purpose of security measures shall be to eliminate the situations or 
conditions which might influence an offender to commit criminal offenses in the future. 

Our criminal legislation provides for several security measures, but the analyzed category of 
persons is usually subject to security measures which, depending on the decision of a court, 
can be imposed separately or along with another criminal sanction - usually a prison sentence. 
Therefore, the following measures are usually imposed on this category of offenders:

 » mandatory psychiatric treatment and placement in a health care institution,  
 » mandatory treatment of drug addiction, 
 » mandatory treatment of alcohol addiction,  
 » and, much less, mandatory psychiatric treatment outside the prison system.

Pursuant to the provisions of Article 68 of the Criminal Code of Montenegro, a court can impose 
one or more security measures against a criminal offender, provided that there are grounds for 
that envisaged by the present Code.  

According to the provisions of the same Article, a mandatory psychiatric treatment and placement 
in a health care institution and mandatory psychiatric treatment outside the prison system shall 
be imposed on a criminal offender as individual sanctions. Alongside these measures, the court 
can also order a prohibition from practising a certain profession, activity or duty, prohibition 
of driving a motor vehicle and confiscation of objects (Article 68 of the Criminal Code of 
Montenegro). Furthermore, the same Article prescribes that a mandatory medical treatment 
of drug addiction, mandatory medical treatment of alcohol addiction, prohibition of practising 
a certain profession, activity or duty, prohibition of driving a motor vehicle, confiscation of 
objects and publishing of a judgment can be pronounced if the offender has already received a 
sentence, suspended sentence or judicial admonition, or if he/she has been acquitted. 

A security measure shall be imposed for concurrent criminal offences provided that it was 
pronounced for at least one of the concurrent criminal offences (Article 68of the Criminal code 
of Montenegro).

1.1.4.1. Security measure of mandatory psychiatric treatment and placement in an institution- A 
court shall impose a mandatory psychiatric treatment and placement in a medical institution 
on an offender who committed a criminal offence in the state of substantially diminished 
mental capacity if it ascertains that in relation to the committed offence and the state of mental 
disturbance there is a serious threat that the offender may commit a more serious criminal 
offence and that it is necessary to order his/her medical treatment in such an institution for the 
sake of eliminating the threat thereof.

If the necessary conditions have been met, the court shall order a mandatory treatment and 

23 Stojanović, Z., (2015), 195.
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placement in a health care institution to an offender who committed an unlawful act that constitutes 
a criminal offence by law, while in the state of mental incompetence. The court shall suspend the 
measure once it has established that the need for treatment and confinement of the offender in a 
medical institution has ceased. If pronounced alongside the prison sentence, the aforementioned 
measure may last longer than the imposed sentence. The time that an offender who committed 
a criminal offense in the state of substantially diminished mental capacity and who has been 
sentenced to prison spent undergoing a treatment in a medical institution, counts towards the 
overall length of the pronounced sentence. If the period spent in a medical institution is shorter 
than the duration of the pronounced prison sentence, the court shall order that the convicted 
person serves the remaining prison sentence or release him/her on parole once the security 
measure is terminated. When deciding about the release on parole, the court shall particularly 
consider how successful was the convict’s treatment, her/his health condition, the time spent in a 
medical institution and the remaining sentence that the offender has not served, in addition to the 
conditions set forth in Article 37 hereof (Article 69 of the Criminal Code of Montenegro).

1.1.4.2. Measure of mandatory psychiatric treatment outside the prison system - The court shall 
impose a mandatory psychiatric treatment outside the prison system on an offender who has, in 
the state of mental incapacity, committed an unlawful act which constitutes a criminal offence 
by law. The court shall pronounce a mandatory psychiatric treatment outside the prison system 
if it determines that there is a serious threat that the offender may commit an unlawful act which 
is prescribed by law as a criminal offense, and that, for the sake of eliminating this threat, his/
her treatment outside prison would suffice. The court can also impose a mandatory psychiatric 
treatment outside the prison system on an offender whose mental capacity is substantially 
impaired, if he/she has received a suspended sentence or was released on probation pursuant 
to Article 69 of the Criminal Code of Montenegro. Mandatory psychiatric treatment outside 
the prison system can be done in an appropriate medical institution from time to time, if this 
is necessary for a successful treatment thereof, but the periodical treatment in a medical 
institution cannot last for more than fifteen days at once, or longer than two months altogether. 
A mandatory psychiatric treatment outside the prison system shall last as long as there is a 
need for a treatment, but not longer than three years. In case that the offender does not take a 
treatment outside the prison system, or he/she terminates it at his/her own will, or if despite the 
treatment thereof there is a threat that he/she will recommit an unlawful act envisaged by law 
as a criminal offence, which would require his/her treatment and custody in a relevant medical 
institution, the court can pronounce a mandatory psychiatric treatment and custody in such an 
institution (article 70 of the Criminal Code of Montenegro).

1.1.4.3. Measure of mandatory treatment of drug addiction - The court shall pronounce a mandatory 
treatment to an offender who has committed a criminal offence because of addiction to  drugs 
and if there is a serious danger that he/she might continue to commit criminal offences due to 
this addiction. This measure shall be carried out in a penitentiary institution or in an appropriate 
medical or other specialized institution and shall last for as long as there is a need for treatment, 
but not longer than three years. When this measure is pronounced alongside the imprisonment 
sentence, it can last longer than the pronounced sentence but its total duration cannot be more 
than three years. The time spent in an institution for medical treatment counts towards the 
overall length of the prison sentence. If a measure of mandatory treatment of drug addiction is 
pronounced alongside a fine, suspended sentence, judicial admonition or acquittal of sentence, 
it shall be carried out outside the prison system and cannot last for more than three years. If an 
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offender fails to undergo a treatment outside the prison system without justification or leaves 
the treatment at his/her will, the court shall order the compulsory enforcement of the measure 
in an appropriate medical or other specialized institution (Article 71 of the Criminal Code of 
Montenegro). 

1.1.4.4. Measure of mandatory treatment of alcohol addiction - The court shall pronounce a 
mandatory medical treatment to an offender who has committed a criminal offence because 
of addiction to alcohol consumption and if there is a serious threat that he/she might recommit 
criminal offences due to this addiction. The measure of mandatory treatment of alcohol addiction 
shall be carried out in a penitentiary institution or in an appropriate medical or other specialized 
institution and shall last for as long as there is a need for treatment, but not longer than the 
pronounced prison sentence. The time spent in an institution for medical treatment counts 
towards the overall length of the prison sentence. If this measure is pronounced alongside a fine, 
suspended sentence, judicial admonition or acquittal of sentence, it shall be executed outside the 
prison system and cannot last for more than two years. If an offender does not take a treatment 
outside the prison system, or leaves the treatment at her/his will without justified reasons, the 
court shall order the compulsory enforcement of the measure thereof in an appropriate health 
care or other specialized institution (Article 72 of the Criminal Code of Montenegro). 

Criminal procedure aspect

Law on Criminal Proceedings of Montenegro (Article 136-155) – Based on the criteria of 
gravity of the offense in subject, and due to some characteristics of a person against whom 
they are conducted, criminal proceedings are divided into: general or regular, and special 
criminal proceedings, which also includes a method for the application of security measure of 
mandatory treatment and placement in a health care institution or mandatory treatment outside 
the prison system. When necessary, in the context of criminal proceedings, special provisions 
can be applied, tailored to the nature and objectives of the appropriate criminal sanction and 
measure, as provided for in cases where the following measures are imposed: court reprimand, 
security measure of mandatory treatment of people addicted to alcohol, security measure of 
mandatory treatment of people addicted to drugs, security measure of forfeiture and measure 
of confiscation of material assets.

Criminal proceedings must be conducted with full respect for the basic principle of criminal 
procedure law: evidence principle (principle of immediacy in the presentation of evidence, 
principle of free evaluation of evidence and the principle in dubio pro reo), principles of criminal 
proceedings conduct, principle of the form of criminal proceedings conduct, principle of judicial 
decision-making and principle of objective and basic way to conduct criminal proceedings 
(principle of truth and the principle of fair conduct of criminal proceedings). The accused has 
the right to be presumed innocent until his/her guilt has been established by a final decision of 
the court, right to defence, which according to the law contains a number of procedural rights 
of the accused, as well as the right to conduct a fair trial within a reasonable time.24

Articles 136-155 of the Law on Criminal Proceedings of Montenegro regulate the question of 
expert opinion. In accordance with legal provisions, the expert opinion shall be ordered when 
it is necessary to obtain findings and the opinion of a person who possesses a necessary 

24 Škulić, M., Criminal Procedural Law, Podgorica 2012, 18.
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expertise, with a view to determining or assessing a relevant fact. It is especially important 
to note that an expert opinion cannot address legal issues, because only the authority of the 
criminal proceedings can resonate on it, and the final conclusions with regard to all the relevant 
legal issues can only be made by the court that resolves the subject of criminal proceedings.25 

Given that the mental capacity is always assumed, but that at the same time it is a rebuttable 
procedural precondition, if there is a suspicion that the mental capacity of the defendant was 
excluded or significantly reduced at the time when the offense was committed as a result of mental 
illness, temporary mental disorder, mental retardation or other severe mental disorder, the expert 
opinion of psychological condition of such person shall be sought. In this regard, it is important to 
note that if a suspicion about the mental capacity of a person arises at the first meeting of the public 
prosecutor with a prisoner, the authorized prosecutor should postpone the hearing of such person 
and suggest ordering a psychiatric expert opinion. If the doubt in his/her mental capacity occurs later 
in the course of the proceedings, the court shall order the psychiatric expert opinion immediately 
upon receiving the information. If experts find that an extended observation is necessary, the person 
will be sent to a psychiatric institution. In accordance with the legal provisions, the observation can 
last for two months, and can be further extended only upon a reasoned proposal of the head of 
the psychiatric institution, upon prior opinion of the expert, but can in no case take longer than six 
months (Article 153). If a detained accused person is sent to a psychiatric institution, an investigating 
judge or a president of the council shall notify this institution on the grounds for detention in order 
to undertake the measures necessary for securing the purposes of the detention. The time that an 
accused spent in a psychiatric institution shall count towards the overall length of detention or the 
imprisonment sentence, should a sentence be imposed (Article 153).

If experts establish that the accused person’s mental condition is disordered, they shall 
determine the nature, type, degree and duration of the disorder, and give their opinion on the 
effect which such mental condition had and still has on the accused person’s cognition and 
behaviours, as well as whether and to what degree the mental disorder existed at the time the 
criminal offense was committed. However, in this context, a problem encountered in our case 
law is that in a number of cases in practice, expert psychiatrists themselves noted the existence of 
mental capacity or mental incapacity, or declared their opinion about specific affective conditions 
of the accused person in any other appropriate manner, in accordance with the criminal law 
terminology. It is especially important to point out that this practice is not correct, because the 
question of mental (in)capacity is exclusively a question of the criminal law, rather than a medical 
question. More specifically, as set forth in the provisions of the Law on Criminal Proceedings, 
the expert should only determine a state of mental health of the accused, in his/her intellectual 
and the voluntary sense, both current, and the one that existed in the moment when the offense 
was committed, and only then the court should draw a conclusion on that grounds about the 
existence of mental capacity, substantially diminished mental capacity or mental incapacity of the 
accused.26 The attitude of the quoted authors is of great importance for the theory and practice 
of criminal law, and it should therefore be accepted as grounded.

Considering that Article 153 of the Law on Criminal Proceedings speaks only about the referral 
of persons to appropriate health care institution, it is important to point out that this may 
not always be a specialized psychiatric institution, although this will usually be the case. The 
examination of the mental state of a person can be done in another medical institution or 

25 Škulić, M., Comment on the Criminal Procedure Code, Podgorica 2009, 448.
26 Ibid.
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classical hospital, if there are appropriate conditions and doctors specialized for expert opinion 
on mental state of the accused by psychiatric examination. This issue causes great problems 
in practice, given that in Montenegro there is only one specialized psychiatric institution, i.e. 
“Dobrota” in Kotor. It is important to emphasize that there are psychiatric units in general 
hospitals in some municipalities in Montenegro, which are obviously not sufficiently used for 
this purpose.

Also, it is very important to note that without personal examination and personal consultations 
with a person whose psychiatric evaluation was ordered, an expert psychiatrist never gives his/
her findings and opinion only on the basis of data obtained from documents or only on the basis 
of the previous medical records. Thus, the expert opinion must always be carried out on the 
basis of the conversation between a doctor and a person whose mental capacity is suspected, 
as well as examination of the medical records, if any. Expert opinion may be executed by a 
forensic medical expert, but it will more often be performed by the expertise of Consultation 
staff team. As already pointed out, if an extended observation is necessary in the opinion of the 
expert witness, in accordance with the applicable legal provisions, a defendant will be subject to 
an observation in a psychiatric institution which, according to legal provisions, may last for two 
months, or more than six months in exceptional cases.

Protection and realization of the rights of mentally-ill persons 

The Law on the protection and realization of the 
rights of mentally ill persons27 regulates the way 
of providing protection and realization of the 
rights of the mentally ill persons, organization and 
implementation of protection, as well as creation 
of conditions for the application of measures to 
protect these persons from discrimination. 

Considering the provided legal definition of a mentally ill person, it is important to point out the 
non-compliance of legal and psychiatric terminology which also occurs in our court practice in a 
number of analyzed cases, which may have serious consequences on the process of providing an 
expert opinion, but also on the interpretation and understanding of findings and opinions of expert 
witness by the court, and therefore the decision on criminal sanction. In this respect, while the law 
considers a mental (in)capacity by mixed (biological and psychological) method, psychiatrists 
also use the term “mental disorders” in cases occurring as a result of psychoactive substance 
abuse. In that sense, experts are often asked if some of the biological conditions were met, as well 
as whether there was an addiction, which could lead to a wrong conclusion that addictions are 
a  special mental state compared to the above-mentioned ones.28 In fact, addictions are mental 
illness, because they represent special psychiatric nosological category, which is necessary to be 
emphasized by experts, particularly in the preparation of their findings and opinion, which is of 
great importance when proposing security measures of medical character.29 

27 ZLaw on the protection and realization of the rights of mentally ill persons, “Official Gazette of the Republic of Montenegro” 
32/2005 and 27/2013 
28 Ćirić, Z., 524.
29 Ibid.

Mentally ill person is considered to 
be a person with mental disorder, a 
person with disability, addicted to 
psychoactive substances (alcoholics 
and drug addicts) or a person 
with another behavioural disorder 
(Article 7).
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In accordance with legal provisions, one can distinguish between severe mental disorders, as 
well as mental and behavioural disorders. A person with severe mental disorder is a person 
who is, temporarily (during the acute episodes of mental disorder) or permanently, unable 
to comprehend the significance of his/her actions or is unable to manage their own will or 
has those abilities reduced to such an extent that he/she needs psychiatric help (Article 7, 
paragraph 3). Mental disorders and behavioural disorders are clinically significant conditions 
that are characterized by changes in thinking, mood or behaviour, and which are accompanied 
by personal suffering and/or damaged functioning (permanent or temporary mental illness or 
mental disorder or mental retardation or other mental and behavioural disorders) (Article 7 
paragraph 4).

Exercising the rights and freedoms is ensured to mentally ill persons in accordance with 
international documents and general rights of international law, as well as the national legislation, 
and for the purpose of exercising and securing their rights determined by law, the Government of 
Montenegro adopted the Strategy for Mental Health Improvement in Montenegro. Accordingly, 
a number of national and international provisions prohibit all discrimination against persons 
with mental health problems. Persons with mental health problems are entitled to:

 » available and efficient mental health protection and available basic psychotropic drugs, 
under equal conditions;

 » health and social care as is appropriate to his or her health needs, and care and treatment 
in equal conditions and in accordance with the same standards as other persons treated 
in health care institutions;

 » protection from economic, sexual and other forms of exploitation, physical or other 
abuse, any form of abuse, humiliating treatment or other treatment that offends his/her 
personal dignity and which creates an embarrassing, aggressive, humiliating or insulting 
condition;

 » protection of personal dignity, humane treatment and respect for his/her personality 
and privacy.

In accordance with the Law on the protection and realization of the rights of the mentally ill 
persons, exercising the rights of the persons with mental health problems may be restricted 
only in cases prescribed by law and if necessary in order to protect the health and/or safety 
of these or other persons. Psychiatrists and other health care workers are obliged to carry out 
the treatment of the persons with mental health problems so as to restrict their freedoms and 
rights to the least possible extent, as well as not to cause physical or mental inconvenience that 
insult their personality and human dignity (Article 5). In line with the law, mentally ill persons 
are entitled to protection from the unjustified medication, abuse by other patients, staff in 
the institution and others, or other acts causing mental distress, physical or other discomfort 
(Article 12).

A mentally ill person who is unable to provide his/her consent, because they cannot understand 
the nature, consequences and risk of the medical procedure or cannot make a decision or 
express free will, may only be subject to the medical procedure which is in his/her best interest. 
A mentally ill adult who is not able to provide his/her consent may be subject to an examination 
or other medical procedure only with the consent of his/her legal representative, or with the 
approval of the Ethics Committee of the institution if he/she does not have one. A mentally 
ill minor may be subject to examination or other medical procedure only with the consent of 
his/her legal representative, or with the approval of the Ethics Committee of the psychiatric 
institution, if he/she does not have one (Article 15).
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Within the meaning of this Law, specific measures taken to protect the health or safety of the 
persons with mental health problems, i.e. to ensure the improvement of their health, shall not 
be considered discrimination. A mentally ill person who has been forcefully kept, i.e. placed 
in a psychiatric institution may, without his/her consent, be subject to examination or other 
reversible medical procedure which serves for treating that person, only if the absence of such 
procedure would cause a heavy damage to the health of that person (Article 17). A mentally 
ill person must be provided with an explanation about the consequences of his/her treatment, 
and that person shall be included in planning his/her treatment, as much as the nature of his 
illness allows.

A very important issue that occurs in practice is a special protection of mentally ill minors in 
Montenegro. In accordance with legal provisions, a minor is considered to be a person under 18 
years of age, and in accordance with the provisions of this Law, a person who was made equal 
with a minor, upon the decision to extend parental rights after the age of 18 (Article 7 paragraph 
6). Accordingly, the court or the competent guardianship authority are obliged to undertake all 
measures to protect the rights and interests of that person, in accordance with the law, in the 
process of deprivation of work capability and after the decision on withdrawal of work capability 
of a mentally ill person. A person who has been assigned a guardianship by a competent authority 
is required to take special care about the health of the mentally ill person and realization of his/
her rights. A representative of the psychiatric institution or mental health centre, who participated 
in the procedure of deprivation of work capability, or family members of the mentally ill person, 
cannot be assigned as guardians of a mentally ill, unless the court or authority of guardianship 
assess that there is no conflict of interest (Articles 10 and 11). Pursuant to the provisions of Article 
7, paragraphs 7 and 8 of this Law, a representative is considered to be a person who represents 
the interests of a mentally ill person, including a legal representative, a temporary representative 
or other person in accordance with the law, while a legal representative is considered a parent, 
guardian or adoptive parent, who meets all legal requirements. Upon the termination of the reasons 
why a mentally ill person was deprived of work capability, the court shall, on the proposal of the 
person himself/herself, guardianship authority or a person referred to in Article 30, conduct legal 
proceedings ex officio, and on that basis, issue a decision on full or partial return of the deprived 
work capability (Article 42). The procedure of withdrawing and returning a work capability shall be 
considered urgent and must be carried out within 30 days following the date when the  proposal 
was received (Article 29 paragraph 2). 

In our court practice, a particularly important issue are mental disorders in minors caused by 
psychoactive substance abuse. Since this is a very vulnerable category of persons, there has 
been an evident need for years to strengthen the training of personnel in the field of child and 
adolescent psychiatry in Montenegro.

Recognizing this issue as a significant social problem, four specializations in the field of psychiatry 
were approved in 2016, one of which refers to specialization in the field of child and adolescent 
psychiatry. According to available data, the first specialist in child and adolescent psychiatry 
works in the Children’s Clinic in Podgorica, while three other doctors are specializing in this field.

Placement of persons with mental disorders in an institution, with special emphasis on the 
involuntary retention

Pursuant to the applicable provisions of the Law on the protection and realization of the rights 
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of mentally ill persons, a mentally ill person who, due to mental and behavioural disorder, seriously 
and directly threatens his/her own life, health or safety, i.e. life, health or other person’s safety, can 
be retained and placed in psychiatric institution, without their consent, in accordance with the law. 
A minor with mental health problems or a person whose work capability has been withdrawn can 
be placed in a psychiatric institution for these reasons, even without the consent of his/her legal 
representative. A mentally ill person - the offender of an unlawful act or offense, a defendant with 
a mental disorder who is in custody, as well as a convicted person who becomes mentally ill while 
serving a sentence, may be placed in a psychiatric facility (Article 32).

In cases where the acting officials of the body responsible for internal affairs, in exercising their 
powers, suspect that a person is mentally ill, they are obliged to bring such a person to the nearest 
health institution for examination without delay. If there is reasonable doubt that such a person 
may endanger his/her own life or health, or the life and health of others, in particularly urgent 
cases the officials of the body responsible for internal affairs are obliged to bring such a person 
to a psychiatric institution. The obligation of urgent treatment in such cases is prescribed by 
the Law on Protection and Exercise of the Rights of Mentally Ill Persons and the Law on Internal 
Affairs of Montenegro. A psychiatrist who receives a mentally ill person is obliged to immediately 
examine him/her and initiate diagnostic and therapeutic procedures to ascertain, within 48 hours, 
whether there are reasons for forcible retention (Article 34). Notifying a competent court of a 
forced retention, as well as the procedure of forced retention shall be conducted in accordance 
with the Montenegrin Law on Non-Contentious Procedure of Montenegro.

According to the data obtained, the number of forced hospitalization has declined in years as 
shown in the following table: 

Year Number of forced hospitalizations
2013 Over 300
2014 262
2015 109
2016 38

In the continuation, we are providing the statistical overview of the data relating to the activities 
of the Special Psychiatric Hospital in Kotor for the period from 2013 to 2017:

 » 2013: 1 172 hospitalizations, of which over 300 forced, 3230 outpatient and 444 
examinations by a group of experts (331 persons addicted to drugs/alcohol and 113 
court patients);

 » 2014: 1 170 hospitalizations, of which 262 forced, 3 429 outpatient, 523 examinations by 
a group of experts (419 persons addicted to drugs/alcohol and 104 court patients);

 » 2015: 1 238 hospitalizations, of which 109 forced, 3 258 outpatient, 584 examinations by 
a group of experts (369 persons addicted to drugs/alcohol and 215 court patients);

 » 2016: 1 141 hospitalizations, of which 38 forced, 3210 outpatient, 693 examinations by a 
group of experts (400 persons addicted to drugs/alcohol).

A mentally ill person - offender of an unlawful act, a crime or violation, defendant who is in 
custody or convicted person, who is placed in a psychiatric institution, shall be discharged 
from the institution in accordance with the law. Having been discharged from the institution 
for treatment and care, depending on the legal status of a person, as well as criminal sanctions 
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imposed, a person can be referred to serve the remaining prison sentence, or a pronounced 
security measure of compulsory care and treatment in a medical institution may be revoked or 
modified to a security measure of mandatory treatment at liberty.

Application of physical force, isolation and restrictions in the protection of 
persons with mental health challengest

Physical force, isolation and limitation, pursuant to Article 42 of the Law on the protection and 
realization of the rights of the mentally ill persons, represent means to physical restriction of 
movement and action of a mentally ill person. In order to implement these measures, health care 
professionals can use the funds in accordance with the regulations of a competent government 
authority. Authorized persons of the administration body competent for internal affairs are 
obliged to implement these measures in accordance with the law and regulations governing 
the protection of life, personal and property safety of people and the prevention and detection 
of crimes and catching the offenders.

The provisions of Article 43 of the Law define that the physical force, isolation or limitation in the 
protection of mentally ill persons can be applied in a psychiatric institution only when it is the only 
means to prevent that the attack of a person endangers life or health of another person or his/
her own life or health, or violently destroys or damage the property of great value. Physical force, 
isolation or restriction are applied only to the extent and in the manner necessary for eliminating 
the threat caused by the attack of a mentally ill person. Physical force, isolation or restriction in the 
protection of mentally ill persons can only be applied for the time needed to achieve the purpose 
of these measures lasting for a few minutes to a maximum of several hours. The decision on the 
use of physical force, isolation or limitation is made by a psychiatrist. Professional supervision 
over the implementation of this decision is carried out by a psychiatrist who made the decision. If 
extraordinary circumstances require an immediate adoption of such a decision, in the absence of 
a psychiatrist, the decision can be made by a doctor of medicine, nurse or medical technician, who 
are obliged to immediately inform the psychiatrist, who will decide on its further application. In the 
case of isolation of a mentally ill person or tying up, or other forms of physical restraint of a person 
with mental health problem, it is necessary to ensure a continuous expert supervision of physical 
and mental condition of that person by appropriate health professionals. If possible, a mentally ill 
person who will be subject to a physical force must be warned, in line with the circumstances. The 
reasons for the use of physical force, manner and measures of application, as well as the name 
of the person who made the decision about its application must be entered in medical records. 
The legal representative of a mentally ill person and the independent multidisciplinary body must 
immediately be informed about the use of force.

In accordance with the provisions of Articles 42-48 of this Law, upon a call of a medical doctor, 
the authorized persons of the authority responsible for internal affairs, nurse or medical 
technician, are obliged to assist health professionals in coping with physical resistance of a 
person with severe mental health problems, only while that person provides physical resistance 
and until ensuring care for that person and eliminating imminent danger to that person, including 
transportation of such person. In cases where there is a direct danger that a mentally ill person 
in a psychiatric institution would attack the life and body of another person, or steal, damage 
or destroy the property of the institution, the authorized persons of the authority responsible 
for internal affairs are obliged to urgently provide adequate assistance, upon the request of the 
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authorized person in a psychiatric institution. Relying on the report of a psychiatric institution, 
authorized persons of the administration body competent for internal affairs are obliged to find 
and bring back a mentally ill person who has escaped from the institution. The institution which 
sent a request for locating a fugitive has a legal obligation to subsequently write a detailed 
explanation and submit it with the medical documentation.

Control of protection and realization of rights of persons with mental 
health challenges

In accordance with the provisions of the protection and realization of the rights of the mentally ill 
persons, in order to carry out professional activities in the field of protection and exercise of the 
rights of the mentally ill persons, a competent government authority shall set up the Commission 
for Mental Health, consisting of experts in the field of psychiatry and neuropsychiatry, social 
security, justice, protection of human rights and freedoms and other related fields. It shall prepare 
expert opinion and make proposals to the competent authority of the state administration in the 
process of establishing measures to prevent the occurrence of mental and behavioural disorders 
and measures to improve the treatment of mentally ill persons, monitoring requirements and 
methods of implementation of protection of the rights and treatment of the mentally ill persons, 
approving the implementation of research projects in psychiatric institutions and supervising their 
implementation, as well as establishing measures to improve the protection of the rights and 
treatment of the mentally ill persons. Act of the establishment of the Commission for Mental 
Health regulates the composition, members and method of work.

In order to care about protecting the rights of mentally ill persons, an independent multidisciplinary 
body is formed in a psychiatric institution. The independent multidisciplinary body appoints the 
board of directors of the psychiatric institution, consisting of experts in the field of psychiatry 
and neuropsychiatry, social protection, justice, protection of human rights and freedoms or other 
related fields. Independent multidisciplinary body shall perform the following activities:

1) monitoring the implementation of procedures prescribed by this law and pointing out the 
noticed omissions to the competent bodies of the psychiatric institution and competent public 
bodies;

2) monitoring compliance with human rights and freedoms and the dignity of the mentally ill 
persons;

3) at its own discretion or on the proposal of third parties, examining individual instances of 
restraint and involuntary placement in a psychiatric institution, in particular placement of minors, 
persons who have been deprived of legal capacity and other persons who are unable to give 
their consent;

4) taking the necessary actions in order to verify the protection and realization of rights of 
the mentally ill persons regarding the objections and complaints of these persons, their 
representatives, family members, third parties or the Centre for Social Work;

5) initiating the decision on release from a psychiatric institution;

6) performing other duties in accordance with law. In order to monitor the application of ethical 
principles of medical profession in the field of psychiatry and giving opinions on ethical issues in 
this area, the ethics committee shall be established in psychiatric institutions at the tertiary and 
secondary level, in accordance with the Law.

Supervision of the application of this Law, regulations and other general acts passed on the 
basis of this Law, as well as of the implementation of the prescribed measures for the protection 
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of the mentally ill persons, is done by a competent government authority, in accordance with 
the Law (Articles 48-52).

Execution of imprisonment, fines and security measures

The sanctions under the Law on the execution of prison sentences, fines and security measures, 
shall be executed in a way that guarantees humane treatment and respect for the human dignity 
of every individual. In this sense, the defendant must not be subjected to any form of torture, 
abuse or humiliation, or medical and scientific experiments (Article 4).

All discrimination of the convict who was sentenced to criminal sanctions on the basis of 
race, colour, national origin, social or ethnic origin, links to minority nation or minority national 
community, language, religion or belief, political or other opinion, sex, gender identity, sexual 
orientation, health, disability, age, economic status, marital or family status, membership in a 
group or assumed membership in a group, political party or other organization, as well as on 
the basis of other personal characteristics , shall be prohibited. (Article 5). 

Security measure of mandatory treatment of addiction 

The Law on Protection from Domestic Violence (Article 6) provides for a mandatory treatment 
of addiction, which can be imposed on the offender who commits a violence qualified as a 
misdemeanour as a result of addiction to alcohol, narcotics or psychotropic substances, and there 
is a danger that due to such addiction he/she could again commit an act of violence that could be 
qualified as a misdemeanour or severe criminal offense. This security measure lasts until there is a 
need for treatment, but not longer than one year. Security measures for the committed offense can 
be imposed along with a penalty or as an independent sanction. The authority for misdemeanours 
may decide to extend the duration of the security measures under this Law, if the reasons why 
they were imposed ceased, but not longer than two years. The competent authority is obliged 
to, immediately and in the shortest period of three days, submit the decision on the pronounced 
security measure to the competent public authority or institution in charge of carrying out the 
execution, or the institution in which security measure of treatment and rehabilitation of persons 
addicted to psychoactive substances and people with other behavioural disorders is executed, 
as well as the centre for social work. The decision on the pronounced security measure shall be 
submitted to the enforcement of police (Articles 26-35). 
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2. MONITORING OF TRIALS30

METHODOLOGY

During the project “Equal Access to Justice for People with Mental Health Challenges”, a 
total of 80 court cases were covered and a number of interviews were conducted with employees 
in the institutions responsible for conducting criminal proceedings, as well as dealing with the 
analyzed categories of persons.

For the purpose of the project, 66 criminal proceedings conducted before the Basic 
Courts in Podgorica, Bijelo Polje, Niksic and Danilovgrad, as well as 14 cases conducted before 
the High Courts in Podgorica and Bijelo Polje were analyzed.

COURT NUMBER OF ANALYSED CASES
Basic Court in Podgorica 44
Basic Court in Bijelo Polje 3
Basic Court in Nikšić 14
Basic Court in Danilovgrad 5
High Court in Podgorica 11
High Court in Bijelo Polje 3
Total 80

Persons against whom criminal proceedings were conducted before the courts of Montenegro in 
the reporting period most often committed crimes of robbery, violent robbery, theft, aggravated 
theft, murder, grievous bodily injury, illegal production, possession and trafficking of narcotics, 
facilitating the use of narcotics, threatening security, preventing an official from performing an 
official duty, domestic violence, and bullying.

More details are presented in the table below:

Criminal offenses for which the proceeding was conducted Number 
Murder 4
Attempted murder 5
Illegal production, possession and trafficking of narcotics 10
Robbery 6
Aggravated theft 17
Theft 15
Threatening security 3
Preventing an official from performing an official duty 3
Illegal possession of explosives 2
Fraud 1
Causing general danger 1
Domestic violence 3

30 The methodological and legal framework within this segment of the study predominantly relies on a methodology that 
has been developed during the project “Monitoring of trials”, which has been implemented by CeMI in cooperation with 
the OSCE Mission in Montenegro since 2007, as well as the Report on the human rights of drug users in Montenegro for 
the period 2011/12 - publication which is a part of the project “Documenting the cases of human rights violation of drug 
users in the judicial system of Montenegro” implemented by the NGO Juventas and NGO Centre for monitoring and research 
- CeMI. The methodological and legal framework taken from the aforementioned Report refers to segment 2. of this study 
and is adapted for the needs of this study with respect to the obtained data, conclusions and recommendations which were 
reached during the observed period.        
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Grievous bodily harm 3
Inciting national, racial and religious hatred 1
Forgery and abuse of credit cards and non-cash payments 1
Bullying 1
Abuse 1
Light bodily injury 2
Violent robbery 1
Total 80

The methodological framework of realization of activities predominantly relied on the methodology 
that was developed during the project “Monitoring of trials” which has been implemented by 
CeMI, in cooperation with the OSCE Mission in Montenegro since 2007. The aforementioned 
methodology includes the following trial monitoring techniques: 

 » The presence at the main trials as a technique of gathering information on implementation 
of the standards of the right to fair trial in the courts in Montenegro where it is important to note 
that the focus during the trial monitoring was not placed on the merits of the observed court 
proceedings, but rather on the respect of process guarantees and enforcement of procedures 
in accordance with fair trial standards and the relevant provisions of national legislation;

 » In accordance with the previously set criteria for selection of cases, CeMI’s observers 
had the possibility to directly access the records of 80 court cases;

 » For the purpose of the most efficient implementation of all activities, CeMI’s observers 
had the opportunity to organize meetings with numerous actors - judges, prosecutors, lawyers, 
experts and other persons;

 » Press clipping method.
During the monitoring, special attention was paid to the analysis of respect for fundamental 
standards of criminal procedural law, including:

 » Presumption of innocence;
 » The right to an impartial and independent court;
 » The right to a public hearing;
 » The right to public pronouncement of the judgment;
 » The right to an interpreter;
 » The right to trial within a reasonable time, and  
 » The right to attend the trial.

 Based on the interviews conducted, processes monitored and analyzes of 80 cases in which 
the accused/defendants were identified as members of the target group of the project, the 
following conclusions and recommendations can be carried out:

CONCLUSIONS

 » There was no violation of the presumption of innocence by the courts or other state 
authorities in the analyzed cases.

 » The lack of space capacity in the courts is evident, which significantly affects the 
implementation of the principle of public hearings;

 » Custody as a security measure to ensure the presence of the accused at the trial is still 
very present.
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RECOMMENDATIONS: 

1. To courts:

 » Continue the good practice of respect for the presumption of innocence;- Consider 
the possibility of extending the existing space capacities in order to enable better conditions 
for more efficient implementation of the principle of transparency, as well as meeting other 
standards such as the allocation of special premises intended for use by representatives of the 
State Prosecutor’s Office, lawyers, separation of witnesses, as well as particularly vulnerable 
categories of persons affected in the execution of a crime.

 » Completely forbid representatives of the prosecution to enter the courtroom immediately 
before the hearing or stay after the main hearing;

 » In the context of the aforementioned recommendation, it is necessary to provide a 
separate room in all courts for the representatives of the State Prosecutor’s Office, in order to 
avoid inconvenience while waiting for the start of the trial in the hall together with a defendant 
and other public. The High Court in Podgorica represents an example of good practice in this 
regard, with the separate rooms for prosecutors and lawyers.

 » Provide a separate entrance to the court building when bringing an accused person 
from detention, in order to avoid the possibility of photos of him/her being taken at close range 
upon arrival or leaving the courtroom, and thus protect certain procedural requirements to 
which a person has legal rights at this stage of the procedure.

 » Communication and cooperation between courts and other state authorities in charge 
of the execution of the orders should be more efficient; in order to avoid the delay of scheduled 
hearings caused by unexecuted court orders.

 » Due to the frequency of ordering detention, and insufficiently detailed reasoning of 
such decisions (which is a legal requirement in this case), any reason for ordering detention, 
prescribed by law, must be thoroughly discussed and elaborated, with all the relevant facts 
about its imposition;

 » In addition to detention, courts should more often use other measures available to them, 
such as guarantees, as well as the temporary seizure of travel documents, temporary house 
arrest, as well as other control measures provided for in Article 166 of the Law on Criminal 
Proceedings.

 » It is important to highlight Article 71 paragraph 5 of the Law on Criminal Proceedings, 
which prescribes that the competent public prosecutor or the president of a court may dismiss 
an assigned legal counsel who does not fulfil his/her duty in due manner. Instead of the dismissed 
counsel, the competent public prosecutor or the president of a court shall appoint another 
defence counsel. The Bar Association shall be notified on the dismissal of the counsel.

2. To State Prosecutor’s Office: 

 » Completely forbid representatives of the prosecution to enter the courtroom immediately 
before the trial or stay after the completion of the main hearing.

 » In the context of the aforementioned recommendations, it is necessary to provide a 
separate room in courts, intended for representatives of the public prosecutor’s office.
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 » Provide a separate entrance for persons brought to the hearing with the prosecutor, in 
order to prevent that photos of them are taken at close range upon arrival or departure from 
prosecution office.

 » Provide a separate room in the prosecutor’s offices in which the person whose hearing 
is expected, would wait for the start of the hearing, with the aim of avoiding previous negative 
practice of waiting for the hearing in the hall in handcuffs, in the presence of others.

 » It is important to point out at Article 71 paragraph 5 of the Criminal Procedure Code, 
prescribing that a competent public prosecutor or a president of the court may dismiss an assigned 
legal counsel who does not fulfil their duty in due manner. Instead of the dismissed counsel, the 
competent public prosecutor or the president of the court shall appoint another defence counsel. 
The Bar Association shall be notified on the dismissal of the counsel.

 » It has been noted that state prosecutors do not wear a uniform during the trial, which has 
been provided by Articles 81 and 82 of the Rules of Procedure of the State Prosecutor’s Office. 

 » It has also been noted that there is no security service in the premises of basic prosecutor’s 
office.

3. To Bar Association: 

 » Bearing in mind that delay of trials are frequently caused by absence of defence counsels, 
it is recommended that, when they are unable to attend the trial and when possible, and when 
the defendant agrees with that, lawyers transfer the power of attorney to their deputies, thus 
enabling a trial to take place. This practice should be kept to a necessary minimum.

 » The Bar Association should supervise the activities of the defence counsels appointed ex 
officio and consider more efficient ways to assess their work and involvement in cases assigned 
to them ex officio.

 » In the context of the aforementioned recommendation, it is also important to highlight 
Article 71 paragraph 5 of the Code of Criminal Procedure, prescribing that  the competent 
public prosecutor or the President of the Court may dismiss an assigned legal counsel who 
does not fulfil their duty in due manner. Instead of the dismissed counsel, the competent 
public prosecutor or the president of the court shall appoint another defence counsel. The Bar 
Association shall be notified on the dismissal of the counsel.

4. To the media:

 » By analysing articles published in the media in the reporting period, relating to cases in 
which members of the analyzed categories of persons occur as offenders, it can be concluded 
that the articles are often written correctly. It is important to note that the titles are often not in 
accordance with the text that follows, which can jeopardize the presumption of innocence of 
the person.

 » It is particularly important to emphasize the importance of properly providing information 
to the public in a way that the media must not violate the presumption of innocence. This 
extremely sensitive issue further gains in importance in cases dealing with categories of persons 
who belong to the target group of the project.
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2.1.1. PRESUMPTION OF INNOCENCE 

The legal framework - The right to respect for the presumption of innocence is one of the basic 
elements of the right to a fair trial which is guaranteed by the Universal Declaration of Human 
Rights (Article 11) and the International Covenant on Civil and Political Rights (Article 14). They 
prescribe that everyone charged with a penal offence has the right to be presumed innocent until 
proved guilty according to law. Also, the presumption of innocence is guaranteed by Article 6 
paragraph 2 of the European Convention, in a way that everyone charged with a criminal offence 
shall be presumed innocent until proved guilty according to law. That right, as well as any right 
guaranteed by the European Convention must be interpreted in such a way as to guarantee rights 
that are practical and effective, rather than theoretical and illusory. The principle of the presumption 
of innocence is also included in Article 20 paragraph 3 of the Statute of the International Tribunal 
for Rwanda, Article 21 paragraph 3 of the Statute of the International Tribunal for the Former 
Yugoslavia and Article 66 paragraph 1 of the International Criminal Tribunal. The presumption 
of innocence must also be respected by the media, because media freedom can not affect the 
right of the court to protect the integrity of its actions. Respect for the presumption of innocence 
is an integral part of the right to a fair trial. Accordingly, opinions and information relating to 
the current criminal proceedings may be published in the media only if this does not jeopardize 
the presumption of innocence of the suspect or the accused. Article 35 of the Constitution of 
Montenegro guarantees that everyone is presumed innocent until his/her guilt is determined by 
a final court decision and that the defendant is not obliged to prove his/her innocence, and that 
a doubt, in terms of guilt, must be interpreted in favour of the defendant. Article 3 of the Law on 
Criminal Proceedings guarantees that everyone shall be considered innocent until his/her guilt 
is determined by a final court decision. This Article further stipulates that the state authorities, 
media, citizens’ associations, public figures and other persons are required to comply with this 
Article, and that their public statements about an ongoing criminal proceedings, shall not insult 
other rules of procedure, the rights of the accused and the victim and the principle of judicial 
independence. A doubt in the existence of a fact which composes a characteristic of a criminal 
offense or which the application of certain provisions of criminal legislation depends on, shall 
be decided by the court in a manner that is the most favourable for the accused. According to 
the Montenegrin Code of Ethics for journalists, journalists are obliged to respect the principle of 
presumption of innocence when reporting on court cases. The presumption of innocence is also 
included in Article 25 of the Law on Media.

RECOMMENDATIONS: 

 » A good practice of courts’ respect for the presumption of innocence should continue;

 » The courts should ensure that the presumption of innocence is respected by all parties 
to the proceedings in accordance with the regulations, and warn those whose statements or 
behaviour in the proceedings compromise or violate this right of the accused.

 » It is necessary to sanction any unprofessional and inappropriate behaviour of each 
participant of the proceedings in the courtroom and thus protect functions of all acting person 
in the proceedings;

 » It is particularly important to emphasize the importance of properly providing information 
to the public, in a way that the media do not violate the presumption of innocence.
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2.1.2. RIGHT TO AN IMPARTIAL AND INDEPENDENT TRIBUNAL

The legal framework - Article 10 of the Universal Declaration of Human Rights envisages that 
everyone is entitled in full equality to a fair and public hearing by an independent and impartial 
tribunal. Also, Article 6 paragraph 1 of the European Convention guarantees that everyone is 
entitled to a hearing before an independent and impartial tribunal established by law. When 
analyzing and deciding whether a tribunal is independent, the European Court takes the 
following criteria into consideration: - The manner of the election of judges; - The duration of 
the terms of office of judges; - The existence of a guarantee against external pressure; - The 
question of whether the court gives the impression of independence. The European Court has 
held that the presence of judicial or legally qualified members in a tribunal is a strong indication 
of its independence. Furthermore, if the members of a tribunal are appointed for fixed terms, this 
is seen as a guarantee of independence. In order to prove a subjective impartiality, the European 
Court requires proof of actual bias. Personal impartiality of a duly appointed judge is presumed 
until there is evidence of the contrary. This is a very strong presumption and in practice it is very 
difficult to prove personal bias. As regards the objective approach, the European Court held in 
one case that it must be determined whether, quite apart from the judge’s personal conduct, 
there are ascertainable facts which may raise doubts as to his impartiality. In this regard, even 
the impression may hold a particular importance. What is significant in this regards is the 
confidence which the courts in a democratic society must inspire in the public, and most of 
all, when it comes to criminal proceedings, the confidence they inspire in the accused himself/
herself. This implies that in deciding whether in a given case there is a legitimate reason to 
fear that a particular judge lacks impartiality, the standpoint of the accused is important, but 
not decisive. What is determinant is whether this fear can be held as objectively justified. The 
Court has made clear that any judge in respect of whom there is a legitimate reason to fear 
lack of impartiality must withdraw. The Constitution of Montenegro proclaims the principle of 
independence and impartiality of the courts, as well as the principle of division of powers. Both 
the Constitution and the Law on Courts provide for the continuity of the judicial function, and 
the appointment and removal of judges falls under the jurisdiction of the Judicial Council, as an 
autonomous and independent body. Also, the Constitution and the Law on Courts guarantee 
that judges cannot be transferred or sent to another court against their will, except if decided 
so by the Judicial Council in case of reorganization of the courts. The Law on Courts prescribe 
the right to randomly selected judge (Article 8) and a method of a random allocation of cases 
(Article 86-93), while rules of allocation of cases are defined in more details in the Court 
Procedure (Article 55-64). In accordance with the Constitution of Montenegro, judges and court 
presidents are elected and dismissed by the Judicial Council, an autonomous and independent 
body that ensures the independence and autonomy of courts and judges. The Judicial Council 
consists of a president and nine members. Members of the Judicial Council are: four judges 
appointed and dismissed by the Conference of Judges; two MPs selected and dismissed by 
the Parliament from the parliamentary majority and opposition; two renowned lawyers elected 
and dismissed by the President of Montenegro and Minister of Justice. The composition of the 
Council is declared by the President of Montenegro, and its mandate is four years (Articles 125, 
126 and 127). Conditions and procedure for the election of judges are regulated in details by 
the Law on Courts (Articles 31-42). Impartiality is a guarantee that a judicial opinion is based 
on objective facts and presented evidence. In order to protect the guarantee of impartiality, the 
Law on Criminal Proceedings provides for the exemption of judges, state prosecutor, and other 
participant in the proceedings. 
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In assessing the principles of impartiality and independence of the court, the trial observers 
took into consideration the following criteria:

 » If the procedural guarantees for the independence and impartiality of judges were 
respected.

 » Aspects related to the impression in the public about the independence and impartiality 
of the court.

CONCLUSION:

 » Procedural guarantees of independence and impartiality of judges are fully respected.

 » It is necessary to completely forbid the present of a public prosecutor in the courtroom 
immediately before the hearing or his/her staying after the hearing.

RECOMMENDATIONS: 

 » For the aforementioned reason, it is recommended that representatives of the prosecution 
wait for the trial in a waiting room, which is exclusively intended for the representatives of the 
Public Prosecutor’s Office. All courts in Montenegro should provide such room.

2.1.3. RIGHT TO PUBLIC HEARING

The legal framework - A public hearing is one of the key elements of the right to a fair trial. The 
public does not imply only the presence of those involved in the proceedings before the court, 
but any interested party who has expressed a desire to attend a particular trial, and the right 
to be informed about the way the justice is served, i.e. about the court decision. Article 10 of 
the Universal Declaration of Human Rights states that everyone is entitled in full equality to a 
fair and public hearing. According to Article 6 of the European Convention, everyone is entitled 
to a public hearing in the determination of any criminal charge against him/her. Furthermore, 
the same Article provides for the possibility of restricting this right, i.e. press and public may 
be excluded from all or part of the trial if it is in the interest of morals, public order or national 
security in a democratic society, where the interests of juveniles or the protection of the private 
life of the parties so require, or to the extent strictly necessary in the opinion of the court in special 
circumstances where publicity would prejudice the interests of justice. One of the fundamental 
attitudes of the European Court of Human Rights, which concerns the right to a public hearing is: 
“The public nature of court proceedings is a fundamental principle of any democratic society and 
it is emphasized that parties are entitled to a public hearing at least at one level of jurisdiction”. 
Also, in one of the decisions, the Court took the view that the public nature of court proceedings 
is one way to achieve confidence in the work of the judiciary. As part of its commitment to provide 
the public trial, the competent authorities shall inform the public about the date and place of the 
hearing. If the trial is not held in the courtroom, judicial authorities must take additional measures 
to enable the presence of the public and media. Article 32 of the Constitution of Montenegro also 
guarantees the right to a fair and public hearing, before an independent and impartial tribunal 
established by law. The general rule in criminal proceedings is that the main hearing is public and 
that it may be attended by all adults (Article 313 of the Law on Criminal Proceedings). The Law on 
Criminal Proceedings prescribes that the public may be excluded from the trial if this is necessary 
to keep the secret, public order, protect morality, protect the interests of juveniles or protect 
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personal or family life of the accused or the injured party (Article 314 of the Law on Criminal 
Proceedings). Article 92 of the Rules of Procedure of the Court stipulates that a list of scheduled 
trials must be displayed at the board of the court, except for trials in which the public is excluded.

When assessing the compliance with the standards of the transparency of the trial in practice, the 
following criteria were taken into account:: 

 » The possibility of obtaining information about the place and time of the trial;

 » Suitability of conditions for holding the trial;

 » The possibility of the public to be present during the main trial;

 » Publication of the court decision.

Lack of space for the presence of the public during the trial was noticed during the entire 
observation period.

Researchers and collaborators on the project were positively accepted by the representatives of 
the courts and prosecution offices in Montenegro and achieved a successful cooperation.

CONCLUSIONS:

 » The courts respect the guarantee of transparency of the main hearing. However, the lack 
of space capacity threatens the guarantee of hearings’ transparency to some degree. The lack 
of adequate premises for holding main hearings still appears as a problem, which sometimes 
prevents a part of the public concerned to attend trials;

 » Monitor the efficiency in terms of publishing the terms of scheduled hearings so that all 
interested public have access to their precise schedule in due time.

RECOMMENDATIONS:

 » The courts presidents should monitor if the obligation to regularly provide information 
on the scheduled hearings as prescribed was met (websites of courts, monitors in the halls, 
bulleting boards, etc.). In this sense, it should be particularly noted that the lists of the scheduled 
trials must be complete and duly updated;

 » Holding the trials in the court offices must be reduced to the minimum;

 » Taking into account the problem of space capacity in the courts, the possibility of 
expanding the space capacity or renovating existing ones should be considered.

2.1.4. RIGHT TO A PUBLIC PRONOUNCEMENT OF JUDGEMENT 

Legal framework - Article 14 of the International Covenant on Civil and Political Rights 
guarantees that any judgment rendered in criminal matters should be made public. Article 6 
of the European Convention provides that the judgement shall be pronounced publicly and 
in this respect, the aforementioned provision is not subject to exceptions which are allowed 
when it comes to public debate. According to the practice of the European Court of Human 
Rights, a public announcement of the judgement does not mean that it must always be read 
in court. This provision actually means that the decision is available to the public. The right to 
public pronouncement of the judgment will be violated if the judgment is made public only for 
a certain group of people or when only people with specific interests are allowed to gain insight 
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into the judgment. However, if the judgement is not announced publicly at the hearing, but the 
parties in the case received a copy of the judgment and the judgment is handed into the court 
registry and made available to anyone who may have a legitimate interest, the European Court 
of Human Rights does not find that in this case there is a violation of Article 6 (1) European 
Convention. In terms of the right to public pronouncement of a judgment, there is the right to 
know the reasons for rendering a judgment and the right to obtain a judgment in a reasonable 
time. The right to obtain a reasoned judgment is essential for the realization of the rights of 
an accused to appeal. The right to trial within a reasonable time includes the right to obtain 
a reasoned judgment (first and second instance) within a reasonable time. Article 375 of the 
Law on Criminal Proceedings prescribes that the judgment will always be pronounced publicly 
regardless of whether the public of the trial was excluded or not, but that the council will decide 
whether the reasons for the judgment shall be published publicly.  

CONCLUSIONS: 

 » The right to a public announcement of the judgement is respected.  

RECOMMENDATIONS: 

 » When a presence of a large public is expected, the courts should take adequate 
measures to provide conditions for all interested public to attend the hearing and/or 
pronouncement of the judgment;

 » It is necessary to use the technical capacities of the judicial information system in a 
more efficient way, in the sense that all court decisions are published in electronic form as 
soon as possible.

2.1.5. RIGHT TO INTERPRETER 

Legal framework - Article 14 of the International Covenant on Civil and Political Rights guarantees 
that everyone is entitled to a free assistance of an interpreter if he/she cannot understand the 
language used in court. Also, Article 6, paragraph 3 of the European Convention provides that 
everyone charged with a criminal offence has the right to have a free assistance of an interpreter 
if he/she cannot understand or speak the language used in court. The right to an interpreter 
applies at all stages of criminal proceedings, including the investigation stage. The Rome Statute 
of the International Criminal Court (1998) also includes the right to an interpreter. The right to free 
assistance of an interpreter referred to in Article 6 of the European Convention applies not only 
to verbal statements during the trial, but also to all documents and proceedings before the trial. 
Paragraph 3 of Article 6 provides that any person “charged with a criminal offense”, who cannot 
understand or speak the language officially used in court, has the right to a free assistance of an 
interpreter for translation and interpretation of documents and statements made in the course 
of the proceedings against the accused, which is necessary to understand the language used in 
court, in terms of the right to a fair trial. Also, one of the basic principles is that the services of an 
interpreter must be free of charge regardless of the outcome of the proceedings. The European 
Court found that there had been a violation of the right to free assistance of an interpreter 
when the authorities demanded that the accused, who was convicted in the case, reimburse the 
cost of interpreting. Article 79 of the Constitution of Montenegro guarantees to the members 
of minority population and national minorities the right to use their language and alphabet in 
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private, public and official purpose. Article 8 of the Law on Criminal Proceedings guarantees 
the right of parties, witnesses and other parties to the proceedings, to use their language during 
the entire duration of the procedure. If the proceedings are not conducted in the language of 
the aforementioned persons, the court is obliged to inform them on the right to interpretation. 
This right applies equally both to the citizens of Montenegro and foreign nationals. Thus, the 
right to interpreter is an unconditional right, which means that the costs of interpreters are 
included in the costs of the criminal proceedings, and that the defendant in any case cannot be 
ordered to pay the costs of interpreter. In accordance with the Ordinance on permanent court 
interpreters, interpreters can be persons who meet the general requirements for employment 
in state authorities, as well as the following special conditions: to have a university degree; to 
speak fluently the language from and into which he/she translates a speech or written text; to 
have at least five years of working experience with higher education; to have the necessary 
knowledge of the Constitution and the organization of the judiciary. The Minister of Justice shall 
issue a decision on nominating an interpreter. Decision on nominating an interpreter contains 
his/her name and place of residence, as well as language that he/she is hired for. 

CONCLUSION:

 » In a total of 80 judges, interpretation services were not used. 

RECOMMENDATIONS: 

 » It is important to point out that the costs of hiring an interpreter must never fall at the 
expense of the defendant, regardless of the nature and outcome of the proceedings against him/
her, which should be strictly taken into account.

2.1.6. RIGHT TO DEFENCE  

Legal framework - Article 11 of the Universal Declaration of Human Rights states that everyone 
charged with a penal offence has the right to be presumed innocent until proved guilty according 
to law in a public trial at which he/she has had all the guarantees necessary for his/her defence. 
Also, Article 14 of the International Covenant on Civil and Political Rights prescribes that everyone 
has the right to be tried in his/her presence, and to defend himself/herself in person or through 
legal assistance of his/her own choosing; to be informed of this right; and to have legal counsel 
assigned to him ex officio, in any case where the interests of justice require so (without payment 
of costs by him/her in such case if he/she does not have sufficient means for that purpose). Article 
67 of the International Criminal Court Statute provides for a wide range of rights of the accused. 
The right to defence, guaranteed by Article 6 of the European Convention defines, inter alia, that 
the accused has adequate time and facilities to prepare a defence and to defend himself in person 
or through legal assistance of his own choosing or, if there are insufficient funds to pay for legal 
assistance, to be given it free when the interests of justice so require. According to the case law, the 
right to defence consists of a series of rights, such as the right to self-defence or defence through 
defence counsel of one’s choice; the right to free legal aid; the right to confidential communication 
with a defence counsel; the prohibition of harassment or intimidation of attorney, etc. Anyone 
who is accused is entitled to defend himself/herself in person or through legal assistance of his/
her choice. The court must inform the accused of this right. The right to a defence counsel is a 
prerequisite for the realization of human rights of the accused and represents a part of the right 
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to a fair trial. This right applies to all stages of criminal proceedings, as well as in the cases of trials 
in absentia. If the accused does not select a lawyer, he/she may be assigned ex officio. In relation 
to the right to counsel, there is the right of the accused to free legal aid, under the provisions of 
the Law on Free Legal Aid. One of the basic attitudes of the European Court is that the accused 
has the right to free legal aid which is practical and effective. This right is granted under condition 
that the accused does not have sufficient means to pay for legal assistance, and that the interests 
of justice require that legal assistance is assigned. Pursuant to the Constitution of Montenegro, 
this right is guaranteed by Article 37 in a way that guarantees the right to defence to everyone, 
and especially that he/she is informed about the charges in a language which they understand; 
to have adequate time to prepare a defence and to defend himself in person or through legal 
assistance of his own choice. Article 12 of the Law on Criminal Proceedings prescribes the right 
to counsel, in the following way: that the accused has the right to defend himself or with the 
professional assistance of his own choosing from among lawyers; that the defendant has the right 
to his counsel attending the hearing; the court in certain cases, assigns a counsel to the defendant, 
if he/she does not provide one; that the accused must be given sufficient time and opportunity 
to prepare his defence. Furthermore, Article 71 of the Law on Criminal Proceedings prescribes 
that a court president can dismiss an assigned legal counsel who is not fulfilling his/her duties in 
due manner, and appoint another defence counsel. The Bar Association is to be notified on the 
dismissal of the defence counsel. This provision is very important, since it represents a guarantee 
for achievement of the standards of the right to an effective defence. Finally, general rules of 
the Code of Professional Ethics of Lawyers provide that lawyers must perform their job in an 
independent, professional, and conscientious manner, which should be one of the fundamental 
guarantees in the realization and protection of human rights. Also, the Code provides that the 
lawyer is obliged to act professionally, with the knowledge that he/she is qualified for, as well as to 
be responsible for the advice given and the measures he/she took or failed to take. 

In assessing the respect for the right to defence in practice, the following criteria were taken into 
account: 

 » If the defence counsel performed his/her duty professionally and conscientiously during 
the trial;

 » If the court respected this right; and

 » If a quality communication between counsel and defendant was possible during the trial.

Example: Since the defendants in the analyzed cases are persons addicted to drugs, 
mostly users of narcotics and indigent, which prevents them from hiring a counsel of their 
choice, a counsel was assigned to them ex officio when so prescribed by law. Based on 
the conducted analysis, it was concluded that it is necessary to find more efficient ways 
to control the work of defence counsels assigned ex officio, in order to avoid a potential 
violation of the right to a defence of these persons.

CONCLUSIONS: 

 » The lower level of commitment of some defence counsels assigned ex officio raises 
concern with regard to exercising the right to his/her effective defence;
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RECOMMENDATIONS:

 » The Bar Association should supervise activities of the defence counsels assigned ex 
officio and consider more effective ways to assess their work and engagement in their cases 
assigned ex officio.

 » In the context of the aforementioned recommendation, it is important to point out 
Article 71 paragraph 5 of the Criminal Procedure Code, which prescribes that a competent 
public prosecutor or a court president may dismiss an assigned legal counsel who is not fulfilling 
his/her duty in due manner. Instead of a dismissed counsel, the competent public prosecutor or 
a court president shall appoint another defence counsel. The Bar Association shall be notified 
on the dismissal of a counsel.

 » Bearing in mind that delay of trials are frequently caused by absence of defence lawyers, 
it is recommended that, when they are unable to attend the trial and when possible, and when a 
defendant agrees, the lawyers transfer the power of attorney to their deputies and thus enable 
the trial to take place. This practice should be kept to the necessary minimum.

2.1.7. RIGHT TO TRIAL WITHIN A REASONABLE TIME  

Legal framework - Pursuant to Article 14 (3) (c) of the International Covenant on Civil and 
Political Rights, everyone charge with criminal offence has the right “to be tried without delay”. 
Accordingly, the Human Rights Committee of the UN finds that the right to trial without delay is 
a guarantee that “does not refer only to the time at which the trial should commence, but also 
the time in which the process should be completed and a judgment rendered; all stages of the 
procedure must be carried out without delay”. Article 6 of the European Convention guarantees, 
inter alia, that in the determination of his/her civil rights and obligations, or any criminal charge 
against him/her, everyone is entitled to a fair and public hearing within a reasonable time by 
an independent and impartial tribunal established by law. The guarantee of the right to trial 
within a reasonable time refers to the protection of all parties in the case from excessive and 
unjustified delays during the trial. In assessing whether a court procedure has been completed 
within a reasonable time, through its long-standing practice, the European Court of Human Rights 
established the following criteria: (1) the complexity of the case, (2) the applicant’s conduct, (3) the 
conduct of the competent authority, as well as (4) the importance of the right that is the subject 
of dispute for the applicant. An important part of the right to a fair trial represents the right to trial 
within a reasonable time. In this regard, Montenegrin legislation is harmonized with international 
standards and this right is contained in a series of provisions. Thus, the basic provisions of the Law 
on Courts stipulate that everyone has the right to a fair trial within a reasonable time. In addition, 
as a basic principle, the Law on Criminal Proceedings establishes the right of the defendant to be 
promptly brought before the court and to be tried without delay. A court is required to carry out 
the proceedings without delay and prevent any abuse of the rights of persons participating in the 
procedure. In order to implement the right to trial within a reasonable time, the Law on Criminal 
Proceedings also prescribes deadlines for undertaking specific actions in the court proceedings 
and the consequences of not meeting these deadlines. Thus, Article 290 stipulates that, if the 
investigation is not completed within six months, the public prosecutor shall immediately directly 
inform a high public prosecutor of the reasons why the investigation has not been completed. 
A high public prosecutor will then undertake the necessary measures to end the investigation. 
Article 304 of the Law on Criminal Proceedings provides that the president of the Council shall 
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schedule the day, hour and place of the main hearing and that the main hearing shall be scheduled 
no alter than two months following the day the indictment was confirmed in the court. If no main 
hearing is scheduled within this term, the presiding judge shall inform the court president on the 
reasons thereof. If necessary, the court president shall undertake the measures to schedule the 
main hearing, as appropriate. The Law on Criminal Proceedings also stipulates the deadlines for 
announcing a judgement, making it in writing and dispatching it, and an obligation of a presiding 
judge to immediately publish the judgement after the court pronounced it. If the court is unable 
to render a judgement on the same day the main hearing has been completed, it shall postpone 
the announcement of the decision for not more than three days and shall set the time and place 
of the announcement. If the decision is not announced within three days from the termination of 
the main hearing, the presiding judge shall inform the court president and state reasons thereof 
immediately after the term has expired. The pronounced judgement shall be issued in writing and 
dispatched within a month following its announcement, or within two months in complicated 
matters and as an exception. If the judgment is not prepared within these terms, the presiding judge 
shall inform a court president in writing as to why this has not been done. The court president shall 
undertake measures to have a judgement written as soon as possible. In some cases of delays, 
such as unduly delivery (undelivered calls, incorrect addresses of the parties, etc.), a court had 
limited opportunities to act. The court recorded in writing all cases of the unduly delivery, reissued 
a call and scheduled the main hearing. In case of unjustified absence of a defence counsel, witness 
or expert, the Law on Criminal Proceedings stipulates that a court may impose a fine upon them, 
while in the case of unjustified absence of witnesses or experts it prescribes the possibility of 
issuing orders for bringing them forcibly.

In addition to the provisions of the Law on Criminal Proceedings, the Law on Trial in a Reasonable 
Time also provides for the protection in terms of respect of this law by requesting a control by 
both damaged person and defendant.

Example: In one case a witness failed to show up, but it was later determined that the witness had 
not been duly summoned, i.e. that the court summons was not duly submitted to him/her.  

Example: It is unacceptable to wait for several months for the submission of the findings and 
opinions of expert witnesses (which were issued within the deadline). It is also unacceptable 
that there is no necessary communication between the competent authorities, with the aim of 
checking the reason for failure or significant delays in delivering the results of the mandatory 
expertise, even a couple of months after the deadline in which the report had to be submitted.  

CONCLUSIONS: 

 » A delay of hearings in the court proceedings in Montenegro is still common, although 
less frequent than in the previous period.

 » The most common reasons for delay of hearings are: absence of witnesses, absence 
of the accused, absence of a defence counsel, absence of a public prosecutor, absence of an 
expert.

 » A large scope of work commitments by individual judges should not be the reason for 
delay of the trial.
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RECOMMENDATIONS: 

 » The court should more frequently use a fine as a sanction imposed to those participants 
in the proceedings whose unjustified absence led to the delay of the trial;

 » Appropriate and efficient communication and cooperation between courts and other 
state bodies responsible for the execution of courts’ orders  should also be provided in order to 
avoid delay of proceedings, caused by a failure of these bodies to execute a court order;

 » The number of scheduled hearings on the same day should be taken into account.

 » Given the importance, weight and sensitivity of the profession that they perform, in the 
case of overloading of the judges, in accordance with the provisions of the Court Rules, a court 
president shall suspend the allocation of cases to that judge.

 » A court president must determine a sufficient number of judges through annual 
assignment duties.

2.1.8. CONDUCT OF COURT AND OTHER PARTICIPANTS IN A CRIMINAL 
PROCEEDINGS

Legal framework - The provisions of the Law on Criminal Proceedings stipulate that the President, 
members of the council, the court clerk and alternate judges shall sit continuously during the 
main hearing, while Article 125 paragraph 1 of the Law on Courts prescribes that “a judge shall 
wear a robe during court proceedings”. Additionally, the Law on Criminal Proceedings also 
provides for procedural measures available to the court in the event that any of the participants 
of the proceedings disrupts a procedural discipline. Depending on the severity of violations, any 
participant in the proceedings may be punished by verbal warning, removal from the courtroom 
or fine. 

RECOMMENDATIONS:

 » It is necessary to sanction any unprofessional and inappropriate behaviour of participants 
in the proceedings and protect the function they have in the proceedings; 

2.1.9. RIGHT TO ATTEND THE HEARING 

Legal framework - ČArticle 14 (3) (d) of the International Covenant on Civil and Political Rights and 
Articles 20 (4) (d) and 21 (4) (d) of the Statute of the International Criminal Tribunal for Rwanda 
and the former Yugoslavia stipulate that everyone has the right “to be tried in his presence”. 
Violation of the right to attend the trial is particularly evident in the so-called trial in absentia. 
Although Article 6 of the European Convention does not explicitly state the right of a person 
to attend the trial, the European Court of Human Rights points out that the essence of Article 6 
of the European Convention, taken as a whole, is in allowing the person charged with a criminal 
offense to be present during the trial. Therefore, it can be concluded that the defendant’s right 
to attend the trial is an integral part of the right to a fair trial. The trial in absentia is accepted as 
a solution only if the conditions are met regarding the right to an effective defence and other 
special conditions related to the right to a fair trial. Through the practice of the European Court 
of Human Rights it was pointed out that, if the accused was not informed from the beginning of 
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his/her rights during the proceedings, he/she shall be entitled to proceedings from the beginning. 
The national legislation is in line with international standards thereof. Article 324 of the Law on 
Criminal Proceedings defines the conditions under which the accused shall be tried in absentia. 
If the defendant is a fugitive or otherwise unavailable to public authorities, the court will render 
a decision on a trial of a defendant in absentia upon the proposal of the prosecutor, if there are 
particularly important reasons for that. In addition, Article 431 of the Law on Criminal Proceedings 
states that a person who was tried in absentia can have criminal proceedings reopened if that 
person or his/her defence counsel submit a request for the reopening within six months from the 
day the conditions for trial in the presence of the convicted person are met.

Example: In one case analyzed case, a decision was issued for a trial in absentia. 

CONCLUSIONS:

 » In the aforementioned case, the proceedings against the defendant who was charged in 
absentia was conducted in accordance with the legal provisions.

RECOMMENDATIONS:

 » The separation of the proceedings is a good practice that should be used whenever the 
legal conditions are met.

3. COMPETENT STATE AUTHORITIES’ ACTIONS

While analyzing the cases in which persons were sentenced to imprisonment after criminal 
proceedings, with an imposed security measure of mandatory treatment of drug addiction, it 
was concluded that a large number of accused, when presenting their defence before the court, 
stated that the narcotics in their possession were only intended for personal use, which imposes 
the obligation to the court to order a mandatory psychiatric expert opinion. In this regard, the first 
task of the expert psychiatrist refers to determining whether the offender has a mental disorder 
as a result of drug abuse and, if so, whether it can be classified as a mental disease, temporary 
mental disorder, whether the disorder possibly occurs in persons with mental disorders or 
whether it contains elements which would indicate the existence of some other severe mental 
disorder. Then, in cases when it is determined that some of these mental disorders exist, it would 
be necessary to make further statement as to whether, and to what extent, it could have affected 
the ability to understand the importance of the act or to control one’s actions.31 In this sense, based 
on the analysis conducted within this study, ordering a psychiatric expert opinion is recognised as 
an important issue. Psychiatric examination must be ordered and conducted as soon as possible 
following the moment when the crime was committed. This is a very big issue in comparative 
legal practice too, which in the opinion of an expert witness in particular occurs in the case when 
it is necessary to conduct a psychiatric examination of mental capacity of a person at the time of 
commission of the offense, in those cases where the expert opinion is necessary for determining 
the mental capacity of persons who use drugs in relation to a large number of committed crimes 
in the past. In such cases, experts are forced to provide information for the overall period based 
on data received by a person who was subject to expert opinion and documentation, instead of 

31 Ćirić, Z., 526.
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stating each individual case and the state of mental competence at the time, which would be the 
only right way to do it.32 

Apart from the fact that the expert opinion must be carried out in the shortest possible 
period following the commission of the offense or deprivation of liberty, which is often not the case 
in practice, a recommendation of an expert witness also includes a special education of medical 
personnel of a penal institution for recognition of specific conditions and their most precise 
description in the medical records of a detainee. It is particularly emphasized that in addition 
to providing medical help when necessary, and in accordance with applicable legal provisions, 
this way of documenting certain conditions would certainly be of great importance to experts 
in case the need arises for forensic psychiatric evaluation of such person.33 Another significant 
problem is that expert opinion in practice is usually done a few months after the commission of 
the crime, especially in cases where such person is in custody, which means that during the expert 
testimony of his/her mental state, a person is in a much different and better state of mind than 
at the time when the crime was committed. In this regard, it is particularly important to point out 
the importance of urgent ordering and conducting psychiatric expert opinion, which is also in 
accordance with the applicable legal provisions. 

Unlike the aforementioned problems which regularly occur in practice during psychiatric 
assessment of persons who use psychoactive substances, which was pointed out as a serious 
problem, this situation is much more favourable when assessing a mental capacity of persons 
who do not use psychoactive substances. This is because, nowadays, psychiatry can diagnose 
mental health disorders of such persons with greater certainty, even after the expiry of a period 
of several months, since every mental illness has its own course and symptoms by which it is 
manifested, and therefore recognized and established by a court expert.

As regards a number of the analyzed cases, the majority of offenders were recidivists 
(82%) who committed crimes of a specific type..

Pronounced security measures Number

Mandatory psychiatric treatment and 
placement in a health care institution 24

Mandatory psychiatric treatment at outside 
the prison system 2

Mandatory treatment of persons addicted to 
drugs 46

Mandatory treatment of persons addicted to 
alcohol 1

When imposing security measures of mandatory psychiatric treatment and placement in a medical 
institution, it is necessary to specify the institution in which the measure will be implemented. 
Thus, it was warranted that the security measure of compulsory psychiatric treatment and 
placement in a medical institution will be implemented in the Special Psychiatric Hospital in 
Kotor, as the only specialized institution of a kind in Montenegro. In this sense, a problem faced 
in practice is a moment when a person is brought to execute the above-mentioned measures, 

32 Ibid., 529.
33 Ćirić, Z., 529-530.
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i.e. the “announcement” that the person will be brought there on the same day when a measure 
of compulsory care and treatment in the institution was imposed to him/her. In this context, it is 
important to point out that Article 138 of the Law on the execution of prison sentences, fines and 
security measures stipulates that a medical institution in which a security measure is executed 
must accept the person who is referred for enforcement of measures, but it is also important to 
highlight the provisions of Article 136 of the same law which prescribes that a person to whom a 
measure has been imposed shall be referred by the court which pronounced that measure, within 
eight days following the day when the decision became final. This question is highly important 
and recognized as particularly sensitive in practice, since the Specialized Psychiatric Hospital in 
Kotor is the only hospital of this kind in Montenegro, with its spatial capacities overloaded for 
years. This is why bringing forensic patients to the hospital at the same day when their arrival was 
announced creates serious problems in the organization of this department and the hospital. 

While analyzing the findings and opinions of expert witnesses, it was noted that although experts 
suggested in a number of cases that this security measure is implemented either in the Special 
Psychiatric Institution in Kotor or at the Psychiatric Clinic in Podgorica, the court always decided 
that the measure is executed in the hospital in Kotor, although it does not have characteristic of a 
prison hospital. Accordingly, one should bear in mind the problem of accommodation of women 
- judicial patients.

Example: A person sentenced for a crime of a domestic violence, Article 220 of the Criminal Code 
of Montenegro.

The solution to this very complex problem, in terms of space capacity, security and a number of 
other important issues, should be to urgently build a Judicial Hospital in Montenegro.

Contrary to the implementation of the security measure of mandatory treatment and placement 
in a medical institution that always has to be carried out in the institution, a security measure 
of mandatory treatment of persons addicted to drugs and security measure of mandatory 
treatment of persons addicted to alcohol pronounced alongside a prison sentence, according 
to legal provisions, are carried out in the Institute for Execution of Criminal Sanctions, if the 
necessary conditions are provided for that purpose (Article 144). While analyzing the case law, 
it was concluded that the implementation of security measures of mandatory treatment of drug 
and/or alcohol addiction was previously always pronounced in the Special Psychiatric Hospital 
“Dobrota” and, according to a judgment that follows, in the Institute for Execution of Criminal 
Sanctions, in accordance with the legal provisions. In this sense, it is necessary to specify further 
conditions for referring a person to a mandatory treatment in the Special Psychiatric Institution, 
when the imposed measure is implemented by the Institute for Execution of Criminal Sanctions.

In the context of the analyzed problem, it is particularly important to highlight that, analogous 
to the rule that the security measure of compulsory psychiatric treatment and placement in a 
medical institution is always carried out first, i.e. that it has priority over the execution of all other 
imposed criminal sanctions, the same rule should apply in the case of imposed measures of 
mandatory treatment of drug addiction and mandatory treatment of alcohol addiction. In this 
respect, if along with a sentence of imprisonment, a person was imposed a measure of mandatory 
treatment of drug and/or alcohol addiction, which is to be enforced in a health care facility, that 
measure must be executed first. In other words, an addict to whom such a measure has been 
imposed, shall be sent for the enforcement of the imposed measure, and only after its termination, 
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he/she shall serve the remaining prison sentence (Article 145). In accordance with the provisions 
of the Law on execution of prison sentences, fines and security measures, which came into force 
in July 2015, security measures of compulsory addiction treatment ordered alongside a prison 
sentence or a prison sentence of forty years, shall be executed by the Institute for Execution of 
Criminal Sanctions, if the necessary conditions are provided.

Alongside the imposed security measures, when the legal requirements were fulfilled, alongside 
the security measures of mandatory treatment for addictions, the analysed category of persons 
was imposed one prison sentence, one fine and one educational measure of increased supervision 
by guardianship authority. The measure of mandatory treatment outside the prison system in 
seven cases was conducted as outpatient in mental health centres in the Health Care Centres.

Based on the conducted analysis, it was stated that all detained persons had a counsel for the 
duration of the court proceedings. In cases where a detainee was not able to hire a counsel 
because of their low income, they were appointed a counsel ex officio. In this context, and 
in accordance with the provisions of the Criminal Procedure Code, in a couple of cases after 
determining that a person is extremely indigent, the court exempted them from paying court 
costs. Thus, in accordance with special rules on bearing the court costs, indigent participants in 
criminal proceedings are exempted from the payment, in cases where the accused was appointed 
a defence counsel, and payment of remuneration and necessary expenses would jeopardize the 
support of the accused or the person who the accused is obliged to support. Pursuant to the 
provisions of the Criminal Procedure Code, in all such cases, the costs of the criminal proceedings 
were covered from a court’s budget. As indicated in the study, we would like to remind of the 
importance of the provisions of the Law on Free Legal Aid, as well as the manner and conditions 
for its use. 

Following the analysis of the records of the cases, it has been concluded that a form prescribed 
by law for conducting criminal proceedings against the analyzed categories of persons has been 
respected through all stages of the proceedings, in accordance with the rules and principles of its 
conduct and the provisions of the Criminal Procedure Code of Montenegro.

3.1. PROSECUTION

In accordance with legal provisions, a public prosecutor as a state authority, is obliged to truthfully 
and completely establish the facts which are important for rendering a lawful decision or acting 
in accordance with the principle of truth. Thus, it should be emphasized that it is significant that 
both court and state prosecutor are obliged to pay equal attention to studying and establishing 
the facts that incriminate the defendant, as well as the facts that are in his/her favour. In addition, 
a criminal court is not indifferent to the presentation of evidence; quite on the contrary, a criminal 
court is extremely active in our criminal procedure, as well as in other criminal proceedings in which 
the principle of truth occupies the dominant position (almost the entire continental Europe), and 
holds a leading role in determining the relevant facts during the criminal proceedings, which are be 
the basis for solving the subject of a case.34 Therefore, the court is obliged to carry out, sometimes 
contrary to the proposal of other subjects that have a certain amount of evidential initiative, all 
those evidence that are considered necessary, in accordance with its obligation to truthfully and 
completely establish the facts which are important for rendering a lawful decision.35 

34 Škulić, M, Criminal Procedural Law, Law Faculty of Belgrade University, Belgrade 2014, 185-187.
35 Ibid.
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By analyzing the cases established in the High Public Prosecutor’s Office in Podgorica in the 
monitored period, the High Court has ordered a measure of mandatory psychiatric treatment 
and placement in a health care institution to four persons, in accordance with Article 69 of the 
Criminal Code of Montenegro.

In 2015, three people were sentenced to mandatory psychiatric treatment and placement in a 
health care institution, according to the proposal of the High State Prosecutor’s Office, as follows:

1. The Public Prosecutor’s Office issued an indictment for the criminal offense of murder under 
Article 143 of the Criminal Code of Montenegro in conjunction with the criminal offense 
of illegal possession of weapons and explosive materials under Article 403 paragraph 1 
of the Criminal Code; since during the trial the expert witness submitted findings about 
the psychiatric expert opinion of the defendant, which proves that the defendant was 
mentally incapacitated at the time of commission of the offense, in his/her final words 
the prosecutor proposed an imposition of safety measures, and assessed that there 
are conditions to undertake a measure under Article 69 Criminal Code of Montenegro. 
Accordingly, the High Court issued a decision on imposition of the mentioned measure 
lasting as long as a need for this treatment.

2. The High Public Prosecutor’s Office in Podgorica has submitted a proposal to the High 
Court in Podgorica for imposing a measure of mandatory psychiatric treatment and 
placement in a medical institution due to the unlawful act envisaged in the law as a criminal 
offense - murder under Article 143 of the Criminal Code of Montenegro. The Court issued 
a decision on imposing a proposed measure to the defendant.

3. The High Public Prosecutor’s Office in Podgorica has submitted a proposal to the High Court 
in Podgorica to impose a measure of mandatory psychiatric treatment and placement in 
a medical institution due to the unlawful act envisaged in the law as a criminal offense - 
murder under Article 143 of the Criminal Code of Montenegro. The Court issued a decision 
on imposing a proposed measure to the defendant.

4. In 2016, upon a proposal of the High Public Prosecutor’s Office in Podgorica to impose a 
measure of mandatory psychiatric treatment and placement in a medical institution due 
to the commission of an unlawful act envisaged in the law as a criminal offense - murder 
under Article 143 of the Criminal Code of Montenegro, the High Court in Podgorica issued 
a decision on imposing a proposed measure. 

In all these cases, the security measure of mandatory psychiatric treatment and placement in a 
medical institution is carried out at the Public Health Institution Special Psychiatric Hospital “Dobrota” 
in Kotor. The court suspends the aforementioned measure once it ascertains that there is no longer 
need for medical treatment and placement of the defendant in a health care institution.

3.2. DETENTION

Detention is a form of a preventive deprivation of liberty in criminal proceedings and a measure of 
the most difficult procedural coercion, which, although executed in the prison, does not represent 
a criminal sanction.

The presumption of innocence (Article 3 of the Criminal Procedure Code) is applied on the detained 
person during the entire criminal proceeding. The legislator further introduces in principle a ban 
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on insulting the personality and dignity of detainees, and the protection of personality and human 
dignity in general (including defendants in criminal proceedings) is also a constitutional category.36  

According to the provisions of the national legislation, as well as international standards, the decision 
on detention as the most severe measure of procedural coercion and ensuring presence of the 
defendant at the main hearing should comply with all the legal requirements, with particular emphasis 
on the importance and necessity to specify and elaborate in detail all the reasons for imposing a 
detention. Also, the actions in the proceedings which include detained persons must be conducted 
in accordance with the principle of urgency.

According to the data received from the Institute for Execution of Criminal Sanctions, persons who 
belong to the target group of the project and who are situated in the detention facilities are treated 
in accordance with adopted medical protocols and procedures. These persons are provided with 
regular and adequate health care conducted by health care department; also, the rules of health care 
in prisons, as well as the rules on the organization and manner of implementation of health care of 
detained and convicted persons in the Institute for Execution of Criminal Sanctions - Podgorica are 
fully respected. According to the responses obtained, people belonging to the analyzed categories 
are regularly examined and treated by psychiatrists with conventional psychotherapy and substitution 
therapy. 

According to the data obtained from the Institute for Execution of Criminal Sanctions, in the course 
of 2016, there were 287 persons belonging to the analyzed categories in all organizational units, 
detention centres and units for the execution of sentence. That same year, 11 people were on a 
methadone treatment, and 32 were on buprenorphine therapy. In the same year, there were a total 
of 50 persons in the Institute for Execution of Criminal Sanctions who were pronounced a security 
measure of mandatory treatment of drug addiction or a security measure of mandatory treatment of 
alcohol addiction, along with the imprisonment sentence. It is  further stated in the written response 
that group therapies have been implemented in the prison area since May 2016, for persons who 
have been assessed as the users of psychoactive substances during the criminal proceedings.

The Basic Court in Podgorica received no complaints by the detainees regarding the conditions and 
treatment in detention facilities. 

3.3. SPECIAL PSYCHIATRIC HOSPITAL “DOBROTA” IN KOTOR

The Special Psychiatric Hospital “Dobrota” in Kotor is the only specialized psychiatric hospital 
in Montenegro, which started to operate in 1953. Alongside diagnosis, treatment, medical 
rehabilitation and care for people with mental disorders and their outpatient follow-up after 
discharge, the Special Psychiatric Hospital also performs specialized consulting and consultative 
health protection. Also, security measures of mandatory psychiatric treatment and placement in a 
medical institution, measures of mandatory treatment of drug addiction, measures of mandatory 
treatment of alcohol addiction, as well as judicial-psychiatric observations and expertises are 
carried out in the Hospital. Some of the particularities of this institutions compared to the other 
institutions in Montenegro which provide a treatment of psychiatric patients, are as follows:

 » it is the only institution which carries out an involuntary psychiatric hospitalization,

36 Škulić, M: Criminal procedural law, Podgorica 2012, 154.
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 » it treats most forensic patients in Montenegro,

 » it is the only institution that has departments for extended/chronic treatment, which is 
carried out on perennial hospitalization of the patients,

 » it is the only institution that possesses a special unit for hospital treatment of people 
addicted to opiates, alcohol and other psychoactive substances.

At the judicial-forensic department, as well as at the department for addiction diseases, there 
are patients referred for observation and judicial-medical expert opinion. Security measures of 
mandatory psychiatric treatment and placement in a health care institution, as well as mandatory 
treatment of drug addiction and mandatory treatment of alcohol addiction, are being executed 
in these departments.

In the highly complex and demanding operating conditions in this institution, the following 
problems in the functioning of this hospital are particularly noticed:

 » departments’ overcrowding,

 » lack of judicial, or forensic hospital in Montenegro, 

 » hospital treatment of females who use psychoactive substances appears as very 
significant issue,

 » problem of referring minors, where the enforcement of the measure imposed on 
juveniles - referral to a specialized institution (Article 91), represents a serious issue encountered 
in practice, since there is no adequate facility in Montenegro for enforcement of this measure. 
A case law thereof already exists in Montenegro, so there is only one  person to whom this 
measure was imposed twice, awaiting for the enforcement of this measure,

 » systemic unresolved issue of the treatment of chronic patients of the so-called “social 
cases”, which results in a large number of those people permanently residing in the hospital, 
significantly burdening the work of the Department and the hospital.

3.3.1. JUDICIAL DEPARTMENT OF THE SPECIAL PSYCHIATRIC HOSPITAL 

For the past 25 years, a disturbing tendency for a drastic increase in the number of forensic 
patients was evident in the judicial department of the Special Psychiatric Hospital in Kotor. Thus, 
in contrast to the 1990s when the average number of these individuals ranged between 10 and 
15, between 2000 and 2005 this number was around 30, and from 2007 until today this number 
has increased several times, from the initial 70 to a record of 112 persons in 2015.

The importance of this issue is proved by the fact that every year the number of security 
measures of mandatory hospitalization imposed by the courts in Montenegro is significantly 
higher than the number of measures that have been discontinued or modified. Thus, in 2014, 
some of the security measures executed in the Special Psychiatric Hospital “Dobrota” in Kotor 
were imposed in 38 judgments, while  9 judgements were modified. In 2015, 45 of these security 
measures were pronounced, while 10 were modified. Almost half of the imposed measures refer 
to a mandatory treatment of drug and/or alcohol addiction.    

On the day of the visit, an average number of years that forensic patients stayed in the hospital 
was 5.56.
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In 2016, when visiting this institution, 67 forensic patients stayed in the hospital, of which 
59 with the imposed measure of mandatory treatment and care, three with the measure of 
mandatory treatment of drug addiction, three with the measure of mandatory treatment of 
alcohol addiction and one patient was transferred from the prison due to deteriorating health 
condition during the imprisonment.

A significant number of these individuals was in the hospital because they committed the most 
serious offenses, including 2 cases of aggravated murder, 13 cases of murder and 9 cases of 
attempted murders.

A problem which was particularly highlighted during the visit was the fact that the courts often 
impose a security measure of mandatory placement and treatment to a person immediately 
after the hearing. Due to the limited capacities of the judicial department, its overcrowdedness 
and particularly complex work conditions, this creates additional and serious problems for the 
Hospital’s work conditions, as well as the safety of persons who are placed there.

The Judicial Department of Psychiatric Hospital in Kotor has 21 beds, which was estimated as 
sufficient in 2006, during the opening of the Department. However, the number of forensic 
patients in the hospital is much higher, so the only option to organize the treatment of such 
a large number of forensic patients is to redistribute them to other departments, which would 
mean that they stay together with voluntary hospitalized persons, and persons suffering from 
other mental disorders, which represent a particular problem and significantly interferes with 
daily functioning of the hospital and safety of all persons who live in it. Namely, over the past 
15 years, the hospital management has been putting constant efforts to make the hospital 
environment which accommodates a considerable number of chronic patients who are often 
on lifelong treatment, less restrictive and more open towards community. This is prescribed by 
Article 8 of the Law on the exercise of the rights of the mentally ill persons, which states that a 
person with mental disorder is entitled to a treatment in the least restrictive environment and 
with the least restrictive, imposing and forceful methods, which significantly complicates the 
implementation of imposed security measures. Also, the fact that judicial patients are also being 
treated in the Special Psychiatric Hospital in Kotor, makes the work and functioning of the hospital 
considerably complicated in terms of other patients treated there. The Special Hospital in Kotor is 
an institution that has none of the traits of technical security that characterize the classic judicial-
forensic psychiatric hospitals around the world; therefore, any tendency of staff to humanize the 
treatment of patients and enable them to participate in all forms of therapy, encounters an issue 
of security and the emergence of potential opportunity for the patients to voluntarily abandon 
the treatment.

During the visit to the Special Psychiatric Hospital in Kotor and according to the obtained data, 
several types of patients were treated in the judicial department, depending on the legal status 
of the hospital treatment. In this regard, the dominant group are patients with mental disorders, 
who were referred to expert opinion or forensic psychiatric observation in the course of the trial 
in the criminal or misdemeanour proceeding, or to psychiatric treatment until completion of the 
procedure, or declared as mentally incapacitated or with substantially reduced mental capacity after 
the procedure, so the competent authority imposed to them a measure of mandatory treatment 
and placement in a medical institution. According to the obtained data, most often diagnostic 
categories are endogenous mental illness from the circle of primary psychosis, organically caused 
disorders and various personality disorders with psychotic decompensation, with or without a co-
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morbidity with substance abuse. Besides the patients with the measure of mandatory treatment 
and confinement in a medical institution and those that are in the process of judicial-psychiatric 
expert opinion, during the last year, this department also hospitalized patients from the Institute 
for Execution of Criminal Sanctions who had been observed during the serving of sentence and 
had been evaluated with a psychotic disorder that requires hospitalization. According to the data 
obtained during the visit, psychiatric treatment of the analyzed category is being done with the 
cooperation of a multidisciplinary team of psychologists, social workers, occupational therapists 
and defectologists from other departments of the hospital. Alongside clinical and psychiatric 
goal, the forensic treatment program which was carried out on the department, involves the 
reduction of psychopathological symptoms, reduction of the physical suffering, the possible 
establishment of a psychological healing and was intended to modify the behaviour of persons 
in the forensic treatment (reduction of behavioural exec and development of socially acceptable 
behaviours) to reduce the risk of violent or other risky behaviour. Patients are involved in individual 
and group psychotherapy, sociotherapy and working-occupational therapy. In basic, therapeutic 
communities represented the source for observation of persons on forensic treatment and 
served as a primary processing path for development of relevant behaviour patterns. Although 
the department functioned as a therapeutic community, access to judicial patient, planning and 
implementation of treatment was individualized and was based on pre-established characteristics 
of each individual patient to the treatment.

Given the described categories of persons who have been increasingly referred to the treatment in 
Special Psychiatric Hospital in Kotor in recent years, and given the fact that since its establishment, 
this hospital has not been intended for placement of forensic patients (as indicated in the previous 
part of the study, judicial-forensic department was established in 2006), a lack of the hospital 
security also stands out as a special problem. These serious problems regarding the hospital 
security, and therefore the security of patients who are placed there, as well as hospital staff and 
other persons, remain unresolved.

On the day of visit to the hospital, it was noted that two persons for whom the forensic medical 
expert opinion is in the course are under observation in the hospital, as well as that seven people 
with the pronounced measure of security and imprisonment are on the waiting list for admission 
to the department for treating addictions.

There are no hospitalized minors in the hospital. In a special Report on the human rights of mentally 
ill persons placed in institutions from 2011, it was concluded that there are no services for the 
protection of mental health of children and youth in Montenegro. Given the fact that the Special 
Psychiatric Hospital in Kotor is the only institution for treatment of mental disorders, a question 
arises regarding an adequate care and treatment of children and adolescents with mental health 
challenges.37  

As emphasized in the study, a great problem encountered in practice is the enforcement of a 
measure of referring minors with difficulties in mental development or mental disorder to 
a specialized facility, since there is no adequate facility on the territory of Montenegro for this 
purpose. Although the case law thereof exists in Montenegro, there are no conditions for its 
enforcement.

37 A special report on the human rights of mentally ill persons placed in institutions, Protector of Human Rights and 
Freedoms of Montenegro, Podgorica 2011, 34. Available at: www.ombdusman.co.me
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During the visit to the hospital, it was also stated that each department has a box for comments, 
complaints and suggestions. In accordance with the Law on protection of the rights of the mentally 
ill persons a protector of patients’ rights has been appointed in the hospital. There is also a Council 
for protection of the rights of mentally ill persons, as an authority that has been established and 
functioning in accordance with the law, and consisting of 5 members: a psychologist, a psychiatrist, 
a social worker, a worker employed in a hospital, a sociologist and lawyer.. The Council monitors 
the implementation of the law, especially a compliance of the rules relating to the admission and 
discharge of the patients, informing the relevant authorities about violations of patients’ rights 
and action taken upon complaints of patients.38 This institution also has an Ethics Committee, the 
Commission for quality control which performs regular monitoring, as well as the Commission for 
intrahospital infections. The Council for patients who are on treatment has also been established 
in the hospital. It consists of very patients who elect members of that body among themselves. 
There are no restrictions regarding the visits, and a telephone contact is allowed at any time.39    

Even though the legislation stipulates that the treatment of forensic patients is covered from the 
budget of Montenegro, organization of somatic treatment of judicial patients in other health care 
institutions in Montenegro is often problematic for many reasons, as noted during the visit. On 
the one hand, the lack of health insurance for these patients sometimes leads to a rejection of 
other medical institutions to conduct outpatient diagnosis and treatment of patients, especially 
in the case of foreign nationals, and, on the other hand, the fact that the procedure of dismissal of 
judicial patients from the hospital and their referral to a hospital treatment in another institution is 
not precisely defined by laws and regulations is particularly aggravating.

Like the Judicial Department, the Department for substance abuse also has 21 beds, of which 12 
beds are located in the area for treating persons addicted to alcohol, while nine beds are located 
in the are for treating drug addicts. It should be noted that this figure includes patients who are 
on voluntary hospital addictions treatment. In a special report of Protector of Human Rights and 
Freedoms of Montenegro from 2011, it was noted that no evidence of excessive use of means 
of restraint have been found during the visit to the Special Psychiatric Hospital. The Report also 
noted that there are two isolation rooms in the hospital, which are unavailable to other patients; 
also, skin fixation of patients are applied in the case of extreme aggressiveness and that the 
hospital keeps track of all the means of restraint.40 Taking all this into account, as well as the fact 
that the status and functioning of the forensic department has not yet been clearly defined, with 
special emphasis on the need for more precise definition of the organization and provision of the 
necessary conditions for functioning of this department, a need  to build a special judicial hospital 
in the Institute for Execution of Criminal Sanctions is still evident. In this regard, the Protector 
noted that judicial-forensic departments are separated from the neuropsychiatric hospital in all 
countries of the region and are located in prison institutions.41 Also, the Annual Report of the 
National Mechanism for Prevention of Torture from 2015 points out the importance of building a 
judicial-forensic hospital, as well as social institution in Montenegro.  

38 Ibid, 31.
39 Ibid.
40 Ibid.  
41 Ibid. 
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CONCLUSIONS:

 » Apart from the statement that the rules of criminal proceedings in terms of compliance 
with the applicable legal provisions of the Criminal Procedure Code are respected, a crucial 
problem in this analysis refers to the execution and to the order of enforcement of penal 
sanctions, which actually refers to the enforcement of the security measure of mandatory 
treatment of drug addiction and mandatory treatment of alcohol addiction.

 » Pursuant to the provisions of the Law on enforcement of fines, imprisonment and 
security measures, when imposed along with a prison sentence, these measures can be carried 
out in the Institute for Execution of Criminal Sanctions when there are conditions for it, or in 
a health care facility. It is necessary to establish precise criteria for when the specific security 
measure will be carried out in the Institute and when in a health care institution.

 » An important issue refers to the position of persons with mental disorders after the 
treatment and their reintegration into society; thus, a great number of persons who have been 
treated in special hospital for years still remain in a Special Psychiatric Hospital, although the 
need for their hospital treatment has ceased.

RECOMMENDATIONS:

 » Since more attention was paid to this issue in the previous part of this study, our 
recommendation is that, analogous to the rule that the security measure of mandatory treatment 
and placement in a psychiatric institution is to be enforced first, the same rule should apply in the 
case where one of the aforementioned security measures are imposed to persons addicted to drugs 
who committed criminal offences. 

 » It is necessary to build a judicial hospital in the Institute for Execution of Criminal Sanctions.
 » Systemic resolution of the issue of accommodating a large number of chronic patients of the 

so-called “social cases”, who remain in the hospital after completion of psychiatric hospital treatment.

Today, in the era of development of communal psychiatry in Europe and the tendency of 
decreased capacity of stationary psychiatric institutions, the question arises where to place chronic 
psychiatric patients, since there are no adequate institutions at the territory of Montenegro to 
accommodate this category of persons, in line with their needs. The competent ministries have 
not solved this problem for year, so there have been cases that due to the lack of adequate 
capacity to deal with these problems in our judicial practice, these persons are sent to facilities 
in other countries, mostly in the region, which have old people’s homes, homes for the people 
with mental disorders and persons mentally disturbed in development, as well as mixed homes, 
which is not the case in Montenegro.42 In this context, it is particularly important to emphasize the 
importance of the present opinion that, beside the assessment carried out by experts in relation 
to the mental capacity of persons at the time of commission of the offense, in theory and practice 
a timely “assessment of risk for repetition of offenses by mentally ill is particularly significant”.  In 
this regard, it is stated that medical specialists point out that “the risk of aggressive and violent 
behaviour of psychiatric patients can be quite objectively predicted and monitored, but that in 
Montenegro there is no team work of the family, primary health care institutions, centres for social 
work, mental health care centre and police, i.e. people from different professions who would be 

42 http://www.dan.co.me; http://www.vijesti.me; Quote. According to: Opinion, Protector of human rights and freedoms in 
Montenegro, no. 01-732/16-5 from 26.12.2016, 13. Available at: www.ombdusman.co.me
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trained to work with the mentally ill in the community”.43 It is further stated that around the world 
there are standardized scales for the assessment of the risks that are commonly used in forensic 
(judicial) psychiatry, which are still not applied in a regular practice in Montenegro, which is certainly 
not a good example, and that a risk assessment usually refers to monitoring the psychological 
functioning and behaviour of patients during their stay in institutions.44 Thus, in the context of all 
the aforementioned, it is necessary to further strengthen the system of outpatient treatment, to 
form mobile medical teams for a daily monitoring of the health conditions of the persons with 
mental disorder on the field, to involve the family, as well as other relevant state authorities, and, 
therefore, it is necessary to refer to the statement of the already quoted Opinion of the Protector 
of Human Rights and Freedoms in Montenegro, in which it was noted that there was a lack of 
due attention -  monitoring of the user XY, which was necessary due to his medical history  and 
previous conflict situation. In this context, it is further stated that experts warn that people with 
mental disorders in most cases are not to blame for their actions, but that the state is responsible 
to help and protect both them and other citizens. Therefore, the state has a “positive obligation” 
to take reasonable measures in terms of protection of life; additionally, the country has a formal 
obligation to establish a legal framework that adequately protects life. In this regard, the Protector 
finds that the (lack) of action of the competent institutions in this particular case was not in 
accordance with the ratified international treaties and generally accepted rules of international 
law and national legislation.45

RECOMMENDATIONS
Based on the analysis of a large number of court cases, interviews, as well as existing 

opinions in theory and in criminal law science, this study emphasized various serious problems, 
providing a number of conclusions and recommendations, as follows:

PRIORITY RECOMMENDATIONS

1. To completely eliminate the practice of expert psychiatrists stating their opinion on the 
existence of mental (in)capacity of a persons, or providing their opinion on conditions of 
defendants in any other way and in line with the criminal law terminology. Such practice is 
wrong, because determining a mental (in)capacity is only a criminal, rather than a medical 
question, and it can only be assessed by a court which has a jurisdiction over the criminal 
proceedings. 

2. Given the legal definition of a person with mental disorder, it is important to point out the 
inconsistency between the legal and psychiatric terminology that occurs in practice, which 
may have serious consequences in the expertise procedure, as well as in the interpretation 
and understanding of the expert’s findings and opinion, and therefore to rendering a decision 
on a criminal sanction. Therefore, it is necessary to harmonize the legal and psychiatric 
terminology, since the term mental disorder is also used in cases of psychoactive substance 
abuse. Thus, an attitude that the addiction diseases are mental illnesses should be accepted, 

43 Human rights in Montenegro 2010/11, Human Rights Initiative (HRA), Quote. According to: Opinion, Protector of human 
rights and freedoms in Montenegro, no. 01-732/16-5 from 26.12.2016, 14. Available at: www.ombdusman.co.me
44 Ibid.
45 Opinion, Protector of Human Rights and Freedoms in Montenegro, no. 01-732/16-5 from 26.12.2016, 14. Available at: 
www.ombdusman.co.me
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because they represent a special psychiatric nosological category, which is necessary to 
reiterate by the expert witnesses since it affects the decision of the court regarding the 
pronouncement of criminal sanctions.

3. Based on the conducted analysis, a time of imposing psychiatric expert opinion is recognized 
as a significant problem. In practice, it is necessary to request psychiatric expert opinion in a 
short period following a commission of the crime. This recommendation especially applies 
to the representatives of the public prosecutor’s office, who should address a hearing 
of a person with a special attention, and promptly recognize the need for a professional 
assessment their mental condition.

4. It is particularly important to highlight a previously stated expert’s recommendation 
which refers to the special education of the medical staff of the penal institution in terms 
of recognizing certain conditions of a detained person and describing that condition as 
precisely as possible within the medical documentation, which would be of great importance 
in the event that the need for his/her forensic-psychiatric assessment occurs.

5. In the context of analyzed problem, it is especially important to emphasize that similarly 
to the rule that the measure of mandatory psychiatric treatment and placement in a 
health care institution is always carried out first, i.e. it has priority over the execution of 
other criminal sanctions if they are imposed, the same rule should also apply in the case of 
imposed security measures of mandatory treatment of drug dependence  and mandatory 
treatment of alcohol dependence. In this regard, if alongside the prison sentence, a security 
measure of mandatory treatment of drug dependence or security measure of mandatory 
treatment of alcohol dependence is imposed on a person, and is to be executed in a health 
care institution, it must be executed first, i.e. the person to whom such a measure is imposed, 
must be sent within the statutory deadline to execute the imposed measure and only after 
its termination sent to serve the remainder of their prison sentence.

6. Pursuant to the provisions of the Criminal Code and the Law on the execution of prison 
sentences, fines and security measures, which came into force in July 2015, security measures 
related to a mandatory treatment of persons addicted to drugs when imposed along with 
a prison sentence or a prison sentence of forty years, are being executed at the Institute, if 
there are conditions for that. Thus, it is necessary to define further criteria for determining 
when the imposed measure will be executed in a health care institution, and when in the 
Institute for Execution of Criminal Sanctions.

7. It is necessary to further promote the use of free legal aid under the Law on Free Legal Aid. 
When carrying out their activities, Centres for Social Work, NGOs and media should further 
educate and refer people who are in need of such assistance to the offices for free legal aid 
that are working in basic courts in Montenegro.

8. Due to the limited space capacity of the Special Psychiatric Hospital “Dobrota” in Kotor 
and the overcrowding of the Judicial Department, as well as long-term unsolved problems 
related to the security of hospital, and especially given the fact that, since its establishment, 
the Special Psychiatric Hospital in Kotor has not been intended as a prison hospitals, 
there is a need for the construction of judicial hospital within the Institute for Execution of 
Criminal Sanctions, which is in accordance with numerous comparative law practice and 
recommendations.
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9.  Opening of the Department for treatment of female addicted to psychoactive substances for 
whom there are no separate units for treatment in any medical institution on the secondary 
and tertiary levels.

10. A special problem is the treatment of mental disorders of minors; therefore, the need 
to strengthen and train the personnel in the field of child and adolescent psychiatry in 
Montenegro has been evident for years.

11. An extremely large problem encountered in practice is the inability to enforce an imposed  
institutional educational measure for minors, i.e. a measure of referral to a specialized 
institution. Pursuant to Article 28 of the Law on Treatment of Juveniles in Criminal Procedure, 
this measure shall be imposed on a juvenile with difficulties in mental development or 
mental disorder; however, there is no adequate facility on the territory of Montenegro for 
its enforcement. The case law in this regard already exists, and there is one minor who 
has already been imposed the same measure twice, awaiting for the enforcement of the 
measure of referral to a specialized institution.

12. Although the legislation stipulates that the treatment of forensic patients is covered from the 
budget of Montenegro, the organization of somatic treatment of judicial patients in other 
health care institutions in Montenegro is often problematic for many reasons. Therefore, it is 
necessary to adopt a new Rulebook on the implementation of security measures that would 
more clearly define all questions concerning the procedure or treatment of such persons, 
with a particular emphasis on issues of bearing the costs of their placement and treatment, 
as well as the treatment in other medical institutions in the case of other somatic diseases.

13. In a forthcoming period it is necessary to institutionally regulate and develop a network 
of institutions in charge of the further treatment of judicial patients after the enforcement 
of judicial security measures, with the emphasis on other competent authorities, prison 
institutions, rehabilitation centres and outpatient treatment for persons with mental 
disorders.

14. It is necessary to carry out an adequate treatment for patients of the so-called “social 
cases” whose health condition does not require hospitalization anymore, but who, due to 
not having their own housing, and facing other issues related to social protection, continue 
to stay in the hospital, which is contrary to their rights as patients,  significantly burdens the 
work of psychiatric hospitals.  

OTHER RECOMMENDATIONS

To the courts: 

15. To expand the space capacity of the courts in order to allow better conditions for more 
efficient implementation of the principle of transparency, as well as meeting other standards 
such as the allocation of special premises intended for representatives of the public 
prosecutor’s office, lawyers, witnesses, and particularly vulnerable categories of persons 
who are victims of a crime. In this regard, the High Court in Podgorica can be taken as an 
example of good practice, since it has a separate room for prosecutors and lawyers.

16. To continue the good practice of respect for the presumption of innocence.
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17. To completely forbid representatives of the prosecution to enter the office or courtroom 
immediately before the hearing or stay after the completion of the main hearing.

18. To provide a separate entrance to the court building when bringing and taking detainees to 
a trial.

19. Due to the frequency of ordering detention and insufficiently detailed reasoning for such a 
decision, which is a legal requirement, any reason prescribed by law for ordering detention 
must be thoroughly discussed and elaborated, with all the relevant facts for determination 
such a measure.

20. Apart from ordering detention as the most serious procedural measure in cases where it is 
really necessary, the courts should give advantage to other measures when legal conditions 
and assumptions for that are met, including a surety, temporary seizure of travel documents, 
temporary house arrest and other supervision measures provided in Article 166 of the Law 
on Criminal Proceedings.

21. Courts should continue with good practice of ensuring respect for the presumption of 
innocence, all participants in the proceedings should respect this right in accordance with 
the regulations, and courts should continue to warn those whose statements or conduct in 
the proceedings threaten or violate this right granted to the accused.

22. It is necessary to sanction any unprofessional and inappropriate behaviour, and thus protect 
the functions that each person have in criminal proceedings.

23. Pursuant to the Article 71 paragraph 5 of the Criminal Procedure Code, the competent 
public prosecutor or the president of a court may dismiss an assigned legal counsel who is 
not fulfilling his/her duty. Instead of the dismissed counsel, the competent public prosecutor 
or the president of a court shall appoint another defence counsel. The Bar Association shall 
be notified on the dismissal of the counsel.

24. Courts presidents should supervise if the obligation to regularly inform the public about the 
scheduled hearings in the envisaged manner was fulfilled (websites of the courts, monitors 
in the halls, bulletin boards, etc.). In this respect, it is important to emphasize that the list of 
scheduled trials must always be complete and regularly updated. 

25. Holding trials in the courts shall be reduced to a necessary minimum.

26. When the presence of public is expected in large numbers, the courts should take appropriate 
measures and provide such conditions that interested public may attend the hearing and/or 
pronouncement of the judgment.

27. A more efficient use of technical capacities of the judicial information system, in the way 
that all the judicial decisions are published in electronic form as soon as possible.

28. It is necessary to establish more effective communication and cooperation between courts 
and other state authorities responsible for the execution of court orders, so as to avoid the 
delay of the scheduled proceedings due to failure to execute court orders on time.

29. The court should used more frequently a fine as a sanction imposed to those participants of 
the proceeding whose failure to appear causes delay of the trial.
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30. Given the importance, severity and sensitivity of the profession they perform, in the case of 
overloading the judges, in accordance with the provisions of the Rules of Procedure of the 
Court, a court president shall temporarily suspend the allocation of cases to that judge.

31. A court president must appoint a sufficient number of judges through annual assignment 
of duties.

32. The cost of hiring an interpreter must never fall at the expense of the defendant, regardless 
of the nature and outcome of the proceedings against him. This should be strictly taken into 
account.

33. The separation of judicial proceedings is good practice that should be used whenever legal 
requirements are fulfilled.   

To Public Prosecutor’s Office:

34. To completely forbid representatives of the prosecution to enter the office or courtroom 
immediately before the trial or stay after the completion of the main hearing.

35. in the context of the aforementioned recommendation, it is necessary to provide a separate 
room in courts, intended for representatives of the Public Prosecutor’s Office.

36. To provide a separate entrance for bringing persons on the hearing in the premises of the 
Public Prosecutor’s Office.

37. To provide a separate room in the prosecutor’s offices in which person can wait for the 
start of the hearing, in order to avoid previous negative practice of waiting for the hearing 
in the hall in handcuffs, in the presence of others.

38. Pursuant to the Article 71 paragraph 5 of the Criminal Procedure Code, the competent 
public prosecutor or the president of the court may dismiss an assigned legal counsel 
who is not fulfilling his/her duty. Instead of the dismissed counsel, the competent public 
prosecutor or the president of the court will appoint another counsel. The Bar Association 
shall be notified on the dismissal of the counsel.

39. Public prosecutors should wear uniforms during the trial, as provided by Articles 81 and 82 
of the Rules of Procedure of the Public Prosecutor’s Office.

40. To consider the possibility of introducing security service at the premises of the Basic 
Public Prosecutor’s Office.

To the Bar Association: 

41. Bearing in mind that one of the most common reasons for trial delays is the absence of 
a defence counsel, it is recommended that, when they are unable to attend the trial and 
when possible, and even the defendant agrees, lawyers transfer the power of attorney to 
their deputies, this enabling the trial to take place. This practice should certainly be kept 
to a necessary minimum.

42. The Bar Association should supervise the activities of defence counsels appointed ex 
officio and consider more efficient ways to evaluate their work and involvement in the 
cases assigned to them ex officio.

43. In the context of the aforementioned recommendation, it is also important to point out the 
importance of the Article 71 paragraph 5 of the Criminal Procedure Code, which stipulates 
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that the competent public prosecutor or a court president may dismiss an assigned legal 
counsel who is not fulfilling his/her duty. Instead of the dismissed counsel, the competent 
public prosecutor or a court president will appoint another counsel. The Bar Association 
shall be informed on dismissal of a counsel.

Special Psychiatric Hospital “Dobrota” in Kotor:

44. It is necessary to adopt the Rulebook on the work of the judicial-forensic department.

45. It is necessary to strictly respect the legal provisions that are applicable on the position 
of forensic patients as persons who were placed in the Special Psychiatric Institution by a 
court, on the basis of the imposed measure of mandatory treatment and placement in a 
medical institution.

46. It is necessary to open Departments for the treatment of women who are addicted to 
psychoactive substances, for whom there are no separate treatment units in any medical 
institution on the secondary and tertiary levels.

47. Given the specific problem of mental disorders of minors, the need for strengthening and 
training of personnel in the field of child and adolescent psychiatry in Montenegro has 
been evident for years.

48. The importance of timely “assessment of a risk that persons with mental disorders will 
re-commit criminal offences” is particularly emphasized both in theory and practice; in 
that sense, it is important to point out the significance of applying methods for their 
identification and assessment, based on the methods and scales of the risk assessment 
that has been successfully applied in comparative practice.

To the media:

49. By analysing articles published in the media in the reporting period regarding the cases in 
which members of the analyzed categories appear as offenders, it can be concluded that 
the articles are written correctly in most of the cases; however, it should be pointed out 
that often the headlines are not in accordance with the text that follows, which threatens 
the presumption of innocence of the person.

50. It is particularly significant to emphasize the importance of properly informing the public 
in a way that the media must not violate the presumption of innocence. This extremely 
sensitive issue further gains on importance in cases which deal with categories of persons 
who belong to the target group of the project, i.e. persons with mental disorders.

GENERAL RECOMMENDATION:
51. To perform continuous education of officers about the treatment of persons with mental 

disorders, medical emergencies and respect of their rights guaranteed by numerous 
international and national regulations.

52. To open municipal centres for withdrawing from addiction diseases.

53. To establish centres for free all-day technical assistance and support to persons addicted 
to drugs who have been treated through (re)socialization program.

54. To ensure a continuous education of citizens about the importance of mental health.
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INTRODUCTION

In 2016, non-governmental organizations Juventas, Centre for Monitoring and Research CeMI 
and Queer Montenegro implemented a project “Equal Access to Justice in Criminal Justice 
System of Montenegro”, with the support of the Open Society Institute from Budapest. 

Within the framework of this project, the partners monitored the treatment provided to the 
following groups of people by Montenegrin judicial bodies during court investigation and 
imprisonment: persons who use drugs, persons with mental disorders and intellectual or social 
disabilities, LGBT population and persons who live with HIV/AIDS. 

In the Progress Report 2015 for Montenegro, the European Commission found there was a gap 
between legal regulations and incorporation of human rights standards to the legal system, on 
the one hand, and practice of executive bodies (judiciary included), on the other hand. Such 
circumstances mostly affect some vulnerable categories of population, by directly preventing 
them from enjoying human rights guaranteed to them. The European Commission highlights 
that vulnerable groups were mostly affected by deficiencies in the field of protection and 
promotion of human rights. Furthermore, it states that these categories are facing various 
problems inside the judiciary system, from unequal access to justice to inadequate treatment in 
prisons and other closed institutions. A potentially inadequate position of these groups in the 
judicial system of Montenegro is primarily caused by their invisibility, which results in limitation 
of their rights, and practices in place violating fundamental principles of justice, which is an act 
of discrimination on the grounds of personal features.

Due to these factors, the project is focused on the following two segments:

1. Human rights violations and discrimination of persons with mental disorders and 
intellectual and psycho-social disabilities, as well as persons who use drugs, in the 
judiciary system of Montenegro;

2. Practice of inadequate treatment and discrimination of persons with mental disorders, 
and intellectual and psycho-social disabilities, as well as LGBT persons, in closed 
institutions. 

From September to December 2016, we organized 17 control visits to the Institute for Execution 
of Criminal Sanctions (Montenegrin: Zavod za izvršenje krivičnih sankcija, hereinafter referred 
to as: the ZIKS). They relied on a methodological approach developed by doctor Olivera Vulić, 
psychiatrist and member of the European Committee for the Prevention of Torture and Inhuman 
or Degrading Treatment or Punishment (hereinafter referred to as: CPT), and doctor Tea Dakić, 
psychiatry specialist. The Monitoring Team consisted of: social worker, psychiatrist, manager in 
the health system and 5 representatives of communities, whose stay at the ZIKS was observed 
(a gay, a lesbian, a trans person, a former convict, an opioid substitution treatment patient). The 
methodology included: 1) comparative analysis of the domestic legislation and international 
standards; 2) survey on general discrimination among prisoners; 3) interviews with the ZIKS’s 
staff; 4) interviews with prisoners. 
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1. OVERVIEW

Organization and human resources

The Institute for Execution of Criminal Sanctions has been the body of the Ministry of Justice 
in the Government of Montenegro since 2012. It is composed of the following organizational 
units: the Correctional Facility (hereinafter referred to as: KPD), the Short Sentence Prison, the 
Remand Prison, the Prison Bijelo Polje, the Health Care Department and the Personnel Training 
Centre, encompassing the Security Department and the Treatment Department.

The Institute’s activities relating to the execution of the following prison sentences: up to 40 
years, longer than one year, juvenile imprisonment, imprisonment of convicted foreign nationals, 
criminal sanctions imposed by foreign courts (when provided by law and international treaties), 
are carried out in the Correctional Facility. Some of the activities conducted there include: 
observing a prisoner’s personality, conducting the treatment program, and performing the 
work therapy and the training of convicted persons. 

A measure aimed at ensuring the presence of a suspect, defendant and accused in the criminal 
proceedings – custody, is executed in the Remand Prison Podgorica. Attention is paid to acting 
in accordance with the provisions of the law and other regulations, thus prisoners are taken out 
of prison under guard, upon a court or another authorized organ’s order.  

A prison sentence pronounced in criminal proceedings for men - up to six months, and a prison 
sentence pronounced in misdemeanour proceedings is executed in the Short Sentence Prison 
Podgorica. Some of the activities conducted in this prison include: observing a personality of 
convicted persons and persons punished for a misdemeanour, implementing the established re-
socialization program and performing other actions prescribed by law or regulations adopted 
on the basis of the law. 

A measure for ensuring the presence of a defendant in criminal proceedings - detention, 
imprisonment of up to six months imposed in criminal proceedings, and imprisonment imposed 
in misdemeanour proceedings for men are executed in the Prison Bijelo Polje. The attention is 
paid to the enforcement of laws and other regulations adopted based on the laws regulating 
the treatment of detainees and prisoners. Prisoners are taken outside the prison under guard, 
upon an order of a court or other authorized bodies.

Health Care Department provides health care at the primary and secondary levels in clinics 
and dispensaries for convicted and imprisoned persons. It supervises hygiene, quality of food 
and water and participates in the establishment and implementation of treatment programs for 
prisoners, and provides health care to children who are with mother prisoners. 

The Personnel Training Centre performs the tasks of the Institute relating to: preparation, 
identification and implementation of curricula and programs for vocational training of interns, 
vocational training of civil servants and employees who have direct contact with prisoners, 
keeping records and other tasks established by law and bylaws. 

The ZIKS has a total of 5,795m2 intended for accommodation of prisoners. The total capacity 
of prisons in Podgorica and Bijelo Polje within the ZIKS was 1,350 places at the end of 2016. 
Out of the total number of places, Correctional Facility Podgorica has 650, Remand Prison in 
Podgorica has 365, Short Sentence Prison has 175 and Prison in Bijelo Polje has 160 places.
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The 2015 report noted that the living conditions of prisoners in the ZIKS improved, and that the 
Institute announced the renovation of the pavilion A. However, during the visits paid in 2016, 
we came to a conclusion that the accommodation capacities do not meet the legal provision 
which stipulate the need to provide 4m2 surface per convict. This is particularly evident in the 
pavilions A and F (focussing on the conditions in the so-called “Closed part” of the pavilion F, 
where highly monitored prisoners with IV classification group are placed), where shared rooms 
still exist. 

Besides that, through the Committee for the Prevention of Torture and Inhuman or Degrading 
Treatment or Punishment46, the Council of Europe determined a standard which prescribes that 
a living area for prisoners shall not be smaller than 6m2 in single-person cells and 4m2 in the 
cells accommodating several persons. The standard also prescribes that this quadrature does not 
include the toilet and/or bathroom, which must be completely divided from the rest of the room.47 

Pavilion A still doesn’t meet international and domestic standards for accommodation; 
overcrowding can be noticed there. In addition, prisoners are housed in group accommodation 
of 12 and more people. Also, the cleanliness of bathrooms and toilets is not kept to satisfactory 
standards, which presents a direct threat to the health of prisoners using them: “In the left wing 
of the pavilion A, which is situated on the ground floor, the sewage is spilling over from the floor 
above, which presents a serious epidemiological threat for the prison.”48 

It is particularly worrying that we have noticed that the Roma, Albanians, persons who use drugs, 
elderly people, persons with low income and people of Islamic faith are mostly accommodated 
in the pavilion A, which has the poorest conditions. In addition to a segregation, this policy can 
also directly cause the abuse by other inmates and officers, and we believe that it is necessary 
to ensure the conditions for accommodation that are equal for all prisoners, especially those 
dignified to the human being, as soon as possible.

Despite being one of the recently built pavilions in the Correctional Facility Podgorica, Pavilion 
F does not have a well-equipped common living room (such as those in pavilions B and D), 
while the living room in the lower right wing is even lacking a dining furniture (existing tables 
and chairs are not functional). Poor hygiene in common rooms has also been noticed. It is 
necessary to equip common rooms in the Pavillon F in the same way as other rooms in KPD and 
raise the level of hygiene of common rooms. 

In addition to these irregularities, it has been noted that old mattresses and pillows are still used 
in a number of rooms and that pillows are not sufficiently accessible to prisoners, although the 
Rule 21 of the Recommendations of the Council of Ministers of the EU concerning the European 
Prison Rules49 requires that “every prisoner shall be provided with a separate bed and separate 
and appropriate bedding, which shall be kept in good order and changed often enough to 
ensure its cleanliness”. Although security officers say that a large number of mattresses and 
pillows are destroyed during the search, when it is necessary to find out if there are unauthorized 
substances or weapons hidden inside, we find that it should be done without destroying or 
damaging the mattresses and pillows. It is necessary to replace all the old mattresses and 
pillows in the entire ZIKS.

46 Hereinafter: CPT.
47 The Council of Europe, CPT standard: Living space per prisoner in prison establishments, Strasbourg, 2015, CPT/INF 
(2015) 44.
48 Žegura, T, Findings of monitoring visit from November 2016, NGO Juventas, Podgorica, November 2016.
49 Recommendation (2006) 2.
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Activities in the jurisdiction of the Institute were performed by 489 executors, while 566 jobs 
were classified in 2016.50 

“In 2016, a job advertisement was announced and realized for 34 employees, while 24 employees 
were recruited based on the complaints filed in 2014 and 2015. The security sector operated 
with 372 employees out of a total of 424 executors, accounting for 88% of the number of 
executors out of the total number of employees in the Institute. Out of the 489 employees, 51 
executors are with university degree, 43 with higher education degree, and 395 with completed 
secondary education. In a number of informative materials discussed by the Government, it was 
noted that the number of security officers is insufficient, and that it is necessary to ensure the 
employment of a certain number of executors in the forthcoming period, in order to achieve the 
minimum number of executors in line with the European standards over the next five years.”51 

In the previous years, especially within the project “Community Oriented Prison”52, Juventas 
warned about the lack of human resources and the difficult working conditions in the Institute for 
Execution of Criminal Sanctions. Problematic aspects of the insufficient number of employees 
are especially visible in the security services, treatment and care services. This directly affects 
the safety of all persons residing in the ZIKS, their quality of life, the efforts being made in order 
to bring the health care of prisoners to the same level as the health care in the community, and 
the rehabilitation programs and re-socialization of these persons after their release. Eventually, 
this greatly affects the high rate of recidivism. In addition to direct harmful effects on the 
detained persons, the situation is similar with employees. Namely, due to a small number of 
employees, they are often forced to work longer and more often. They don’t have the possibility 
to exercise a legally guaranteed right to a break during shifts, or during a week or a year, which 
exposes them to additional stress and makes their working conditions more difficult. In addition, 
employees are not able to attend trainings as much as needed and improve their knowledge 
and skills needed in their everyday work. 

However, during 2016, the Ministry of Justice and the ZIKS worked on the improvement of the 
security department employees’ position. In this regards, the Regulation on the professions, the 
conditions for acquiring titles and designations of security officers in the Institute for Execution of 
Criminal Sanctions53 increased the coefficient for calculating gross earnings of those employed 
in this department compared to the staff with the same professional qualifications in other 
sectors and state administration bodies.

In this regard, we reiterate the recommendation issued in 2015 Monitoring54, regarding the need 
to fill the classified jobs as soon as possible, but also to provide employees with the right to 
daily, weekly and annual break, as well as a break during national and religious holidays, and to 
provide timely and ongoing training and education to employees. 

In its report dated April 2015, the State Audit Commission expressed the following opinion: 
“Based on the analysis of the ZIKS’s operations and the character of the established irregularities, 
and taking into account the amount of funds allocated from the budget of Montenegro for this 

50 Report on performance and state of the Ministry of Justice with organ in composition in 2016, Ministry of Justice of 
Montenegro, Podgorica, March 2017, page 19.
51 Report on performance and state of the Ministry of Justice with organ in composition in 2016, Ministry of Justice of 
Montenegro, Podgorica, March 2017, page 23.
52 Community Oriented Prison, Prevention of Abuse in Prisons Through the Reform of the Rehabilitation and Resocialization 
System, NGO Juventas and NGO Human Rights in Action, Podgorica and Bijelo Polje, 2012-2016.
53 Official Gazette of Montenegro, 62/2016.
54 Monitoring of Respect of Human Rights of Persons in Custody and Serving a Prison Sentence, NGO Juventas and NGO Human 
Rights in Action, Podgorica, March 2016.
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purpose, the number of employees, as well as the scope and particularity of it’s operations, 
the State Audit Institution is of the opinion that the ZIKS should be organized as a separate 
administrative body.”55 Considering the particularity and complexity of the work of this body 
within the Ministry of Justice, as well the number of its employees, the annual budget and the 
need to act efficiently on a daily basis, we believe that the current structure of the ZIKS only makes 
its work more complicated and slow, and we support the aforementioned recommendation of 
the State Audit Institution, to organize the ZIKS as a separate state administration body, under 
the supervision and financial control by the Ministry of Justice.

2. PRISONERS

The ZIKS is responsible for the execution of criminal sanctions, including: imprisonment and 
juvenile imprisonment, safety measures implemented by the ZIKS in line with law; imprisonment 
as a result of misdemeanour procedures, and measures ensuring access of the accused in the 
criminal proceedings such as – remand; as well as other responsibilities within its remit. 

On 1 January 2016 there were 857 inmates in the ZIKS, and during that year another 1758 new 
inmates were admitted, while there was 807 prisoners in the Institute on 31 December 2016. On 
1 January there was a total of 1127 of those on remand and convicted prisoners in all the ZIKS 
organizational units, while on 31 December 2016 this figure was 1123. 

A number of inmates serving a short sentence in the Short Sentence Prison amounted to 915, 
which goes in favour of the findings of our visits which question the usefulness of imprisonment 
lasting from few days to up to a month. The conditions for the execution of alternative 
sanctions must urgently be created. This primarily refers to the execution of the sentence in 
the public interest, especially taking into account the commitment of human resources and 
special capacities for this purpose, which has already been documented as a shortcoming in the 
execution of long prison sentences. Also, amendments to the legislation that would define the 
minimum time period for pronouncing imprisonment should be considered. This would prevent 
the involvement of human and physical capacities that are already lacking, for the execution of 
a prison sentence of less than 15 days, for example.

01.01.2016.
Number of 
admitted persons 

31.12.2016.

Remand Prison Podgorica 270 N/A 283
Correctional Facility 659 405 633
Short Sentence Prison 101 915 106
Prison Bijelo Polje 97 438 101
Total 1027 1758 1027

Table 1: Number detained and imprisoned persons, who stayed in the ZIKS in 2016, by 
organizational units.

Upon their arrival for the execution of imprisonment, 54 people declared as members of the 
Roma population.

55 The SAI Report is available at: http://www.dri.co.me/1/doc/Izvjestaj o kontrolnoj reviziji Zavoda za izvrsenje krivicnih 
sankcija.pdf
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Out of 1758 persons who were admitted to execute the prison sentence in 2016, 46% (817) were 
recidivists. 

The most common criminal offenses are:

Against the property 405 (29%)
Against life and body 177 (11%)
Against people’s health 144 (9%)
Against traffic safety 57 (4%)

Table 2: Number of committed crimes for which prison sentences were executed in 2016.

During 2016, there were 30 persons over 65, and 291 persons under  25 years of age in the ZIKS, 
while 47 of them were younger than 20, of whom 10 were minors.56 

During the same period, there were 45 illiterate persons in the Institute.

Prisoners filed 22 complaints in 2016 to the ZIKS, out of which 14 (64%) referred to protection 
against discrimination on any ground, and 8 (36%) on the work of the Health Care Department. 
No complaint was filed by prisoners for the violence committed against them either by other 
prisoners, or by the Institute’s staff. 

On the other hand, prisoners filed 157 complaints in the same period to the Protector of Human 
Rights and Freedoms, of which 142 referred to the work of the ZIKS:

Type of complaint by inmates submitted to the Ombudsman 
in 2016, based on legal categories 29 (20%)

The prohibition of torture and other inhuman treatments 3 
Legality of the decision on requalification 3
Minority rights 2
Anti-discrimination 2
Violation of the presumption of innocence in disciplinary 
proceeding

1

The right to a fair trial in all judicial proceedings 1
The right to personal safety 1
The right to legal involvement 1
Other Rights 99

 
Table 3: Number of prisoners’ complaints to Ombudsman in 201657

In 2016, NGO Juventas filed complaints to the ZIKS and 15 more to the Ombudsman on behalf 
and with consent of six inmates. Complaints filed to the Institute concerned the right to health 
care in five cases. Four complaints to the Ombudsman referred to the right to health care, seven 
to discrimination based on age, race, nationality, religious affiliation, illness, and others referred 
to the violence committed against them (three cases by other inmates, others by the ZIKS staff). 
One group complaint was filed for a gender-based discrimination, due to the impossibility of 
female prisoners to exercise their rights to the same extent as male prisoners.

Taking into account the great disproportion in the number of prisoners’ complaints submitted 
to the Ombudsman compared to the number of complaints filed to the ZIKS management, it 
is necessary to analyse the reasons why prisoners seek much more protection outside of this 
institution than inside it. Based on the data obtained, it is necessary to: strengthen a system for 
prisoners’ complaints to the management, oblige all services to keep records of complaints, 

56 Response to the request on data access to NGO Juventas – ZIKS, Podgorica, February 2017.
57 Report on Work in 2016 – Rights of persons deprived of liberty, Protector of Human Rights and Freedoms, Podgorica, 
March 2017, page 96.
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make sporadic examinations of the existing problems in the collectives and the prisoners’ 
recommendations on how to resolve them, and adopt the modalities of cooperation with 
prisoners in order to improve living conditions at the ZIKS. We also suggest setting up complaint 
boxes – complaints should be recorded in the central register before being proceeded for review, 
they should be responded to in writing, and complaints to answers should be allowed58. This 
system is mutually beneficial to both management and prisoners: “The system of complaining, 
which works well, is in the interest of all sides: the management can use it as a significant source 
of information on possible problems in the institution, but also for reducing tensions between 
prisoners, by reassuring them that their problems are taken seriously and that, whenever 
possible, they are solved in their favour.”59 It is necessary to develop a protocol on the protection 
of particularly vulnerable categories of prisoners, which will provide a range of penalties for 
those who stigmatize or discriminate any person on the basis of personal characteristics.

Personal perception of inmates on stigma and discrimination

According to the results of the survey on general discrimination that we conducted in the last 
quarter of 2016 on a sample of 175 (8 f) persons who served the sentence in the Correctional 
Facility in Podgorica, there is a high level of personal perception on stigma and discrimination 
against them based on their status. Respondents state that they often feel that the ZIKS staff 
doesn’t consider them worthy of the rights guaranteed to them by Montenegrin Constitution and 
laws; in other words, that “they are perceived as a lower class” because they committed a criminal 
offense. In addition to that, there is a high degree of personal perception of unequal treatment, 
rights, benefits and penalties in relation to the economic strength of an individual who is serving a 
prison sentence. Thus, more than half of the respondents (54%) say that the staff treats them less 
kindly than other inmates, on the basis of their personal characteristics. 53% of respondents state 
that the staff treats them with less respect than other inmates, while 54% believe that they are 
under more strict supervision by staff than others. On the other hand, every third respondent feels 
exposed the same kind of discrimination on these grounds by other inmates. The respondents 
feel discriminated for their personal characteristics, such as: race/colour of skin, nation, family 
origin, religion, mental illness, addictions, health problems, unfavourable financial situation, sex, 
age, insufficient level of education, type of offense and the length of punishment, or simply - 
because he/she is a prisoner.

Furthermore, 63% of respondents say they witnessed a situation in which staff treated someone 
else with less kindness; in 54% of cases because of a different race or ethnicity; 57% of the cases 
because they looked like persons who use drugs; 50% of cases because a person underwent 
therapy for drug addiction treatment, and 26% of cases because someone had a psychological 
and/or mental health problems. These percentages differ very little in situations where the 
respondents indicated that they witnessed the cases when permanent inmates treated someone 
with less kindness. Thus, 59% of them stated that they witnessed such situations, in 54% of cases 
because of a different race or ethnicity, in 56% of cases because they looked like persons who use 
drugs, in 49% of cases because a person underwent therapy for the treatment of drug addiction, 
and in 34 % of cases for  having psychological and/or mental health problems.

Respondents indicated that in 54% of cases, the staff or other prisoners called people names or 

58 CPT, Visit to Georgia in 2014, paragraph 126.
59 CPT, Visit to the Czech Republic in 2010, paragraph 20.
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insulted them because of the following personal characteristics:

Statements of respondents on name-calling or 
insulting of other inmates By staff By prisoners 

Total 53,71% 53,71%
Other race or nationality 42,53% 51,06%
He/she looks like gay/lesbian 17,02% 21,27%
He/she looks like they use drugs 61,7% 52,12%
He/she uses therapy for treatment of drug addiction 57,44% 54,26%
He /she has mental problems 29,78% 27,65%

Table 4: Results of survey on general discrimination

More than half of respondents (53%) claimed that staff threatened someone or exercised 
psychological violence.  According to 42% of respondents, this behaviour was conducted by 
other prisoners. The reasons were the following: another race or nation – 49% staff and 56% 
other prisoners; they look like a lesbian or gay - 12% staff and 23% other prisoners; they look 
like persons who use drugs - 49% staff or 52% other prisoners; they are engaged in the therapy 
for the treatment of drug addiction - 51% staff and 56% other prisoners, and mental health 
problems - 30% staff and 31.5% other prisoners. 

It is particularly worrying that more than half of the respondents (57%) stated that they witnessed 
situations which implied physical violence by staff, and 38% by other prisoners, on the basis of 
a personal characteristic of a victim:

Statements of respondents on physical violence against 
other inmates By staff By inmates

Total 56,57% 37,71%
Other race or nationality 52,87% 50%
He/she looks like gay/lesbian 16% 23%
He/she looks like they use drugs 49,42% 50%
He/she uses therapy for treatment of drug addiction 52,87% 52,56%
Has mental problems 35,63% 41%

Table 5: Results of survey on general discrimination.

Taking into account that the survey included 1/3 of the male population of the Correctional Facility 
and almost 1/2 of the female population, it must be stated that the results are rather disturbing 
in relation to the position of particularly vulnerable groups of prisoners (LGBT persons, persons 
with low socio-economic status, the Roma people, people affected by addictions, people with 
mental illnesses or intellectual disabilities).

Therefore, in order to increase sensitization towards vulnerable prisoners, we recommend the 
development of educational curricula to be used for a constant training and education of the 
ZIKS staff. A continuous sensitization of the prisoners by Treatment Department staff is also 
recommended. In addition, it is necessary to strengthen the system of prisoners’ complaints to 
the administration of the Institution, in order to determine the facts in time, to create a protocol 
on the protection of particularly vulnerable categories of prisoners that will provide a series 
of penal provisions for those who stigmatize or discriminate any person on the basis of their 
personal characteristics. 
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3. TREATMENT OF PRISONERS

The Treatment Realization Division consists of the Admission Department, which is in charge of 
personality evaluation during admission and development of individual rehabilitation plan, the 
Registry Department, which deals with legal-administrative tasks and the Treatment Realization 
Department.

In 2016, there were 40 staff and 19 work instructors performing tasks in this Sector.60 However, direct 
work with prisoners is carried out by four Admission Department staff, 15 treatment realizators, 
specialized in psychology, defectology, criminology, social work and one employee working on 
sports activities. The human resources department faces the issue of underdeveloped capacities, 
which results in inadequate treatment provision. The main reason is that one treatment realizator 
is  responsible for a high number of prisoners who express the need for help. The task of a person 
in charge of the treatment is to a large extent overburdened with everyday administrative tasks 
which are time-consuming, but also affect the quality of the provided treatment. That is why, as 
we already stated, the reorganization of Department’s work, the employment of staff according 
to the job classification scheme must be addressed, with the aim to increasing the level of success 
of the rehabilitation and preparation for re-socialization after the release.

On the other hand, cooperation between departments  is based on the verbal exchange of 
information, while written protocols don’t exist, which additionally complicates everyday work. 
Also, employees of the Treatment Department believe that, although extremely important, if not 
the most important, their work is minimized, and that they are the last ones to be addressed in 
decision making process in individual cases, or in reforming the prison system.61 That is why it 
is necessary to create both protocols on dealing with specific situations, and also protocols on 
cooperation between different ZIKS departments.

In addition, another problem we recognized is that specific positions within the department, such 
as the position of social worker, are covered by unqualified persons or persons who do not have the 
skills to address people in social need – people who benefit from social services or people in need 
of social support, while employed social workers perform the activities of treatment realizators, 
instead of activities within their remit.62 This problem is especially prominent for detainees who 
do not have identity documents, who are stateless, or persons born in Montenegro and whose 
parents are internally displaced persons. This problem is also visible in the cases of refugees, 
foreigners and people whose families are in social need, and people who are parents of minors. 
Persons with disabilities, persons who have been deprived of ability to work, persons whose 
minor children are placed in the Children’s Home “Mladost”, as a result of them serving a prison 
sentence, and persons to whom another parent or guardian forbid to make contact with a minor 
child are particularly challenging to work with. Therefore, we believe that it is necessary to provide 
conditions in which already employed social workers will be able to provide social support, and if 
necessary, to employ additional trained personnel for carrying out these tasks, while positions of 
social workers should be covered only by qualified people.

A particular problem in this department is the fact that employed psychologists and 
psychotherapists cover the positions of treatment realizators, or perform jobs that do not involve 

60 Report on performance and state of the Ministry of Justice with organ in composition in 2016, Ministry of Justice of 
Montenegro, Podgorica, March 2017, page 22
61 Branka Čolović, psychologist, Pavić Radović, the implementer of the treatment, Treatment sector, ZIKS, February 2017.
62 Žegura, T., Findings of monitoring visit from February 2017, NGO Juventas, march 2017.
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psychological support or treatment. Psychological support programs are reduced to occasional 
conversations upon a prisoner’s request, or based on a treatment realizator’s assessment. 
However, when determining the position of vulnerable prisoners in 2016, we came across several 
complaints of prisoners who claimed that psychological support was not provided to them, or 
that, even if they manage to have a conversation with a psychologist, a continuing psychological 
support never occurs. This is explainable considering the above-mentioned issue regarding the 
lack of human resources. In addition to these, we will later discuss examples of persons who 
serve sentence requiring isolation, mainly to solve their psychological problems. Nevertheless, 
and taking into account the fact that in prisons prevalence of mental disorders is increased, we 
consider it necessary to provide optimally two, and at least one psychologist, who will work on 
providing psychological support and psychotherapy.

On the other hand, by organizing group counselling on assertive communication, and implementing 
group support for people affected by addictions based on a ”12 Steps Program” in 2016, the 
improvement of the quality of group psychological support was noticed. However, during the 
same year, two prisoners complained that they were denied presence at group counselling 
through the “12 Steps Program”, after the tests showed the presence of psychoactive substances 
in their body. They were particularly not allowed to use this type of support during their stay in 
Pavilion C (higher security level, lesser categorising group). We believe that this form of exclusion 
of patients is not in compliance with the original “12 Steps Program”, and it is especially in 
conflict with the psychological approach to the treatment of persons who suffer from addictions. 
Therefore, we propose the revision of the existing program, the development of the protocols 
on its implementation in the prison, and the supervision of the program implementation. In spite 
of the apparent progress, we believe that the group psychological work of detainees need to be 
expanded and thematically enriched in accordance with good examples of the prison system 
of the European Union countries, and that it is necessary to conduct additional training of staff 
involved in these programs.

It is important to commend the efforts of staff of this Department who put efforts to improve 
literacy of illiterate persons, and serving prison sentences. On the other hand, it is necessary to 
introduce a program of learning Montenegrin language for people who are not familiar with it 
and who permanently reside in Montenegro, for internally displaced persons or persons with the 
refugee status in our country, and people with long prison sentences that will be served in our 
country.

Alongside the non-existent system of re-socialization and integration, an inadequate treatment 
of prisoners is a direct cause of the high rate of criminal recidivism in Montenegro. In order that 
persons who broke the law and serve a prison sentence can become useful members of our 
society, it is not enough to just take away their freedom, but it is necessary to adequately work 
on their  penal treatment, and special attention, time and staff, should be devoted to adequate 
rehabilitation and preparation for future re-socialization.

Data show that in 2016, 54% of the total prison population were criminal recidivists. However, 
observing the individual ZIKS departments, we come to the data that the rate of criminal recidivism 
in the Correctional Facility is 67%, that 9% of recidivists are sentenced to a probation or a fine, 
while the rate of recidivism in the semi-open ward, where the opportunity of working involvement 
is the greatest, is about 30%.63 

63 Velimir Patić, Chief of the Treatment Realization Department, ZIKS, January 2017.
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During many years of work with prisoners, Juventas’s employees have noticed many problems 
in their rehabilitation program. Within the project ”Community Oriented Prison”, based on 
the analysis of the situation, a multidisciplinary group composed of representatives of many 
governmental and non-governmental institutions, defined the issues based on which we later 
issued a series of recommendations aimed at improving the treatment.

One of the problems is the insufficiently developed system for personality assessment, the 
development of an individualized treatment plan and operational follow-up treatment. The survey 
“Perception of Conditions and Treatment in Prison” conducted among prisoners in 2014 show that 
1/3 (29%) of prisoners are not generally aware of the existence of individual treatment plan and that 
only every tenth prisoner is satisfied with the treatment program. Out of 200 respondents during 
the monitoring of the position of vulnerable categories of prisoners in 2016, the majority (62%) did 
not know that an individual treatment plan existed. On the other hand, there are also insufficiently 
developed human resources capacities of the treatment department, especially considering the 
fact that despite the efforts made to increase the number of professional staff, there are still 
50 to 60 convicted persons per treatment realizator in Montenegro, while international penalty 
rules prescribe the optimal number of 20 to 30 prisoners. We are of the opinion that the level of 
success of this program would be raised if the treatment realizator would not perform tasks that 
are not related to the rehabilitation of prisoners.

A particular problem in the beginning of the re-socialization and future integration into society 
is the lack of educational opportunities and job offers for prisoners, as well as linking of the 
educational opportunity to the working engagement. This is proved by data which show that, 
although 43% of the total prison population was working in 2016, only 9% were engaged in 
manufacture and crafts64.

Finally, insufficient supply and inadequate conditions for recreation and sports activities, and 
insufficient offer of cultural and artistic activities for prisoners are no less important. Although 
some sports activities are offered in the ZIKS, as well as a teacher of physical education who is 
responsible for the development of sports activities plan, and in spite of the tables for table tennis 
provided last year, most inmates use the gym during two hours intended for walking. In addition, 
cultural and artistic activities are organized occasionally and are usually kept to one show per year.

Juventas finds it necessary to develop all segments of the prisoners’ treatment program, and to 
achieve a higher percentage of employment rate, but also the acquisition of all levels of education. 
It is especially important to emphasize that, despite the efforts of the Institute for Execution 
of Criminal Sanctions, the Government of Montenegro, including the relevant ministries and 
institutions of the system, must take responsibility for creating the preconditions for achieving 
international standards in the field of rehabilitation and re-socialization, and thus have a direct 
impact on reducing rates of recidivism, but also for increasing the rate of integration of offenders 
into society after serving the prison sentence.

As the preparation for release is now reduced to a brief guidance and recommendations 
provided by treatment realizators, with no specially focused program of preparation and without 
establishment of closer cooperation with institutions and/or organizations that should provide 
support, it is unrealistic to expect that someone whose employment was terminated by law, 
someone who had been excluded from the working environment for a long time, and someone 
who is exposed to stigma and discrimination for violating the law, the convicted person or the 

64 Velimir Patić, Chief of the Treatment Realization Department, ZIKS, January 2017.
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prisoner, alone, without any support, fails to integrate into society as a useful member.

In connection with all the above, we consider that it is necessary to provide the following: 
qualified staff, technical equipment and connections with institutions in the community. This 
would improve the treatment programs which would have impact on reducing recidivism 
among the prison population. In addition to a direct improvement of the quality of life of these 
individuals and their families, this would additionally affect the improvement of economic 
conditions of our society.

As employees of the Treatment Department for prisoners believe that it is necessary to develop 
guidelines for working with particularly vulnerable prisoners, and to provide continuous 
education for employees, not only of this, but also of other ZIKS department, we also recommend 
such initiative, as well as the involvement of staff in this department in trainings provided for 
other departments. 

4. PREVENTION OF TORTURE AND INHUMAN OR 
DEGRADING TREATMENT

Based on an insight into the records on the use of the means of coercion, we found that it 
is regularly updated by the Security Department both for detainees and prisoners. However, 
having had insight in the same records kept by the Health Care Department, we found that 
records are regularly kept only for detainees and prisoners from the Short Sentence Prison 
and Remand Prison, who have undergone some sort of coercion. In addition, we have also 
established that the practice introduced upon a recommendation made by NGO Juventas and 
NGO Human Rights in Action in March 2016, which includes submitting a written notice to the 
Head of the Health Care Department on newly arrived persons in the KPD, no longer exists. It 
is necessary to reinforce this practice in order to reduce or completely eliminate the possibility 
for Health Care Department to lack information on newly arrived persons at the Disciplinary 
Department.  

It is very commendable that the Security Department adopted recommendations we made in 
2015, to enrich contents of reports on use of means of coercion, by providing not only detailed 
description of events, but also copies of medical reports made by doctors on duty and reports 
from civic hospitals specialists, if and when prisoners are in need of a medical treatment outside 
prison. 

Moreover, records on date, duration and termination of isolation are orderly kept and signed 
by the security guard who conducts the isolation process. Prisoners’ records also list type of 
coercion measures prisoners have undergone and provide information about the time and 
duration of fixation, as well as the reason for such measure. Having in mind all of the above, it is 
our conclusion that there has been significant improvement when it comes to reporting on use 
of means of coercion, particularly the fixation, which is important for the decision of the of the 
Head of Prison on whether the excess use of coercion measures happened.  

Unfortunately, there are almost no records of the Health Care Department within the Disciplinary 
Department for 2015 and 2016 (we found records of only three cases of medical examination 
of prisoners who have undergone fixation in this period, which does not correspond to the 
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records of the Security Department). This practice is extremely worrying, taking into consideration 
standards according to which the Health Care Department has one of the most important roles in 
prevention of torture and other inhuman or degrading treatment. 

“The ZIKS’s employees claim they were trained for techniques of humane binding and that fixation 
is conducted in a humane manner at the ZIKS. Nevertheless, talking to one of the persons situated 
at the “C” Department, members of the Monitoring Team obtained information that this person 
was bounded by metal handcuffs under the solitary confinement. There are no protocols for 
mechanic/physical limitation of freedom.”  

The ambulance of the Remand Department keeps records of fixations, which contain information 
about manner of fixation (one hand/both hands/both hands and both legs and body) and vital 
parameters which are updated on a two-hourly basis during the fixation, by a medical technician. 
Reasons for this measure or the name of the person ordering this measure are not available in the 
records. The ZIKS’s Health Care Department staff response dated 21 December 2016 states that a 
doctor, psychiatry specialist, decides on ending the fixation. 

Insight into the Security Department of the Reprimand Prison Podgorica documentation shows 
that the LIST OF SPECIAL MEASURES AND PRECAUTIONS is orderly kept, precisely stating 
names, surnames, reasons for solitary confinement/precautionary measures, timing and duration 
of precautionary measures (date, hour, minute). Time of de-fixation is not recorded, but a security 
staff told us prisoners were freed from fixation multiple times on a daily basis, at least during 
meals and daily walks65. 

The question is why a person remains fixed if the facts show that the reasons for fixation no longer 
exist at the time when person is de-fixed to go for a walk. We believe that fixation continues 
in these cases only for the purpose of punishing the prisoner and that this practice must end 
urgently. 

“The Protocol of the Health Care Department at the Disciplinary Department lists only three 
fixations in 2015 and only one measure of this kind in 2016, containing a note that the person 
refused to take any therapy other than the psychiatric one.”66

It is our opinion that the term “humane” should not be used anymore. Binding can easily fall under 
the scope of inhuman treatment,67 unless it complies with strict standards and guarantees. Under 
no circumstances can it be considered human. Fixation is a response to an immediate danger, 
not a tool for managing problematic prisoners. Metal handcuffs should be put out of use, for they 
are a reliquium of the past times. Furthermore, it is necessary to create a Protocol on Fixation in 
compliance with the international practice68 and introduce a system of holding accountable all of 
those whose work is in breach of the domestic legislation related to this matter. It is also necessary 
to perform a detailed supervision of the Health Care Department work within the KPD, in order to 
determine reasons behind lack of records and contradictions in the work of separate departments  
of the ZIKS, so as to innovate and harmonize procedures and recording in these cases. Moreover, 
the medical and non-medical staff needs to undergo additional training. 

It is particularly concerning that fixation of detainees and prisoners is still being conducted in the 
timespan of a few days (the standard is to measure period of fixation in minutes) and that this 

65 Dakić, T, Monitoring Visits Report – December 2016, NGO Juventas, Podgorica, March 2017
66 Dakić, T, Monitoring Visits Report – December 2016, NGO Juventas, Podgorica, March 2017
67 CPT, Visit to Hungary 2009, par. 57
68 CPT, Posjeta to Bulgaria 2010, par. 92
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practice forms a common model of “appeasing” among both medical and non-medical staff. The 
CPT provides that: “prisoner showing suicidal or auto-aggressive behaviour shall immediately be 
placed at a medical institution for acute mental conditions”.69 Therefore it is necessary to provide 
additional training for employees in all units of  the ZIKS, on the topic of suicide indicators, as well 
as the adequate treatment of individuals showing those signs. There should be a protocol strictly 
defining treatment of individuals who show signs of suicide or auto-aggressive behaviour or have 
already attempted to commit suicide, and a system of accountability of those acting contrary to 
the regulations should be established.

In addition, we have found that prison doctors are still in charge of providing consent for solitary 
confinement of prisoners, which is contrary to both national legislation and international standards 
(the information was obtained through insight in the medical records of Lj.R.). “Prison doctor 
should have the role of a personal doctor of a specific prisoner. That being said, it is in the best 
interest of the relation between doctor and prisoner, for doctors not to testify or issue certificates 
on prisoners’ capability to undergo coercion measures…”70 Such practice should urgently be 
ended..

We have also determined that there is practice on solitary confinement of prisoners upon 
their own request, which is not recognised by national legislation. According to the Security 
Department, the most common reasons for this practice is prisoners’ wish to be alone and achieve 
psychological harmony. These allegations were confirmed through conversation with randomly 
selected prisoners whose personal requests for isolation were recorded. Nevertheless, we also 
found that there are cases of solitary confinement upon personal request on a several-month 
basis, as well as upon  a request/recommendation of a prison psychiatrist. Talking to an individual 
who was confined in July and remained so until December 2016, we learned that this person was 
not aware of the reasons for his/her isolation and that they were expecting to be relocated to the 
collective room. On the other hand, Security Department claimed this individual was treated in 
Special Psychiatric hospital multiple times and that the prison psychiatrist assessed he/she was 
unfit for collective accommodation, whereas the Consilium of the respective hospital estimated 
this person is unfit for hospitalization. “Solitary confinement is entirely prohibited in the following 
situations: 1) if a person is convicted to death penalty or life sentence; 2) if a prisoner is mentally 
ill; 3) if a person is a child or under the  age of 18.”71 

Taking into consideration that the only care available to this person are medicaments, not 
psychotherapy, occupational therapy or any other kind of therapy, it is our opinion that this 
person and other individuals should not be confined longer than prescribed by the Law, since 
this treatment is classified as torture under the international standards. A “special room” should 
be equipped for this purpose in accordance with the Law72 and it should not be a part of the 
Disciplinary Department. 

During the monitoring visits, we found that one security department employee who was previously 
convicted73 for the criminal offense of torture and ill-treatment along with the criminal offense 

69 CPT, Visit to Malta 2008, par. 136.
70 CPT standard, CPT/Inf/E (2002) 1 - Rev. 2006, pp. 38
71 The Istanbul Statement on the Use and Effects of Solitary Confinement, 2009
72 Law on Execution of Prison Sentences, Fines and Security Measures, Article 91
73 In its judgement K.br. 13/09 dated 31.01.2008, the Basic Court in Danilovgrad found two ZIKS employees guilty and 
pronounced suspended sentences for the committed criminal offences: torture and ill-treatment under Article 167 
paragraph 3 in conjunction with paragraph 2 of the Criminal Coda in conjunction with the ciminal offense of causing a minor 
bodily injury referre to in Article 152 paragraph 2 relating to paragraph 1 of the Criminal Code, all relating to the event that 
took place in September 2008. 
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of committing a minor bodily injuries, was assigned to a post which implies a constant contact 
with the prisoners. It is extremely commendable that, immediately after the Monitoring team 
complained, the Deputy Head of Security Department assigned this employee to jobs which do 
not involve a direct contact with prisoners.

Role of Health Care Department in making disciplinary decisions

One of the records of a doctor from the KPD ambulance shows that a doctor expressed view on 
whether the patient was “fit for solitary confinement”. It happened after the Law on Execution 
of Prison Sentences, Fines and Security Measures74 ceasing this practice entered into force. 

Talking to a medical technician at the Disciplinary Department and based on an insight into the 
protocol of examinations within the Department, we learned that the prison doctor conducts a 
medical examination at the beginning of the solitary confinement or upon a request by a prisoner 
or medical/non-medical staff. Everyday visits to the  prisoners placed in solitary confinement 
are not conducted. 

It is necessary to abolish the mandatory medical examination prior to solitary confinement 
and cease the practice of determining whether a person is fit for solitary confinement. Issuing 
such certificates endangers the relation between the doctor and the patient. Doctors, on the 
other hand, are obliged to visit persons in the solitary confinement on a daily basis. Regulations 
should be harmonized with Article 43.2 of the European Prison Rules and Article 46 of the 
revised UN Rules75.

5. HEALTH PROTECTION
Prisoners are entitled to health protection in accordance with the Montenegrin legislation.
There are three medical doctors, a consultative doctor, internal medicine specialist and thirteen 
medical technicians at the Health Care Department of the ZIKS. One of the medical doctors is 
employed for an indefinite period, whereas the remaining two hold a fixed-term contract. All 
doctors completed their specializations and passed state exam. As of 2016, doctors cover two 
day shifts, whereas in the night they are on call and available for consultations via phone call. 
The structure of the medical staff is as follows:

»» 10 general practice medical technicians;
»» 2 pharmaceutical technicians;
»» 1 physiotherapist. 

Two general practice technicians are on duty during the night - the former is in charge of the 
Remand Prison, and the latter works with the prisoners. 

Psychiatric help is available during all workdays. Two psychiatrists, one of whom is a narcologist, 
visit the prison based on a fixed schedule. 

There are two stationeries with eight beds for detainees at the Remand Prison, while prisoners 
from the ZIKS’s KPD are treated in the collective or hospitalized in civil institutions. The prison 
does not have its own laboratory; all of the laboratory examinations are conducted in the Clinical 
Centre of Montenegro instead. 

74 Official Gazette of Montenegro, No. 36/2015.
75 UN Standard Minimum Rules for the Treatment of Prisoners were adopted in 1957 and amended in 2015
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Progress in the quality of healthcare provided to the prisoners and detainees in the ZIKS can 
be noticed. Over the past fifteen years, it has reached the level of a minor health unit. It is 
commendable that the Health Care Department is putting efforts in obtaining a working licence, 
becoming part of a healthcare system network and specialising and sub-specialising doctors 
employed or engaged (which will, hopefully, result in a reduced level of fluctuation of doctors 
within this institution). During the control visit, it was found that all doctors have license to work, 
but that they do not renew their licences every seven years, as stipulated by bylaws. Even though 
the practice of renewing licences remains rather rare in the public health system, it is our opinion 
that complying with legal procedures in this field would be very important for the newly licensed 
Health Care Department of the ZIKS and that it would enable progress and education of its 
employees (including specialisations in emergency medicine and psychiatry, followed by training 
on topic relevant to working with prisoners), in line with modern trends in the medical practice. 

It is commendable that the work of the ZIKS in 2016 resulted in EUR 20,000 investments for 
adaptation and equipment of ambulances and that the Rulebook on Internal Organization and 
Classification of Workplaces defining health care, was created and addressed to the relevant 
authority for approval. 

Nevertheless, when visiting the prison, we encountered a large number of prisoners’ complaints 
about healthcare. Most of them reported the medical examination was only available every 
fourteen days, a claim we were unable of confirm with the Health Care Department which 
claims prisoners are examined once a week. Talking to a middle-ranked medical staff, we found 
that, in spite of the Health Care Department’s efforts, a large number of prisoners make it 
impossible to conduct a full-scale examination of all pavilions. Examinations are most commonly 
conducted once a week for one pavilion, whereas individuals within the pavilion await to their 
turn approximately 14 days. This issue is particularly problematic in cases of prisoners in need 
of psychiatric treatment because, according to an internal rule, prisoners have to address 
Security Department and ask for a psychiatric examination. Prisoners are then usually referred 
to a general practice doctor who conducts a triage and decides whether prisoners are in need 
of psychiatric treatment and issues a certificate based on his/her assessment. We consider it 
necessary to establish a system in which healthcare is available all the time and doctors’ visits 
are conducted at least once a week. In addition to that, prisoners should apply for examination 
to medical technicians, instead of security servants. 

Based on a conversation with a medical technician at the Disciplinary Department and insight 
into examinations’ protocol within this department: “at the KPD ambulance, protocol on 
psychiatric examinations does not include information on examinations conducted in the period 
from 18 January 2016 to 18 February 2016. The protocol also showed that records were missing 
multiple times for up to 15 days. The question is whether the psychiatrist was not available 
in respective periods or prisoners simply did not request any examination in this timeframe. 
General practice doctor works every other day at this ambulance on average, and realizes 30-40 
examinations”.76 We also found that prison doctor examines prisoners in solitary confinement 
upon their entrance, or based on request made by the prisoners themselves or by medical and 
non-medical staff.

76 Dakić, T, Monitoring Visits Report – December 2016, NGO Juventas, Podgorica, March 2017
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“Having had an insight into the Disciplinary Department’s documentation, we learned that for 
the past ten days only one medical examination was conducted - a newly admitted person, 
who was referred to the psychiatrist by the doctor (on 28 November 2016, the very same day, 
D.N. was confined. The protocol only stated -ad psychiatrist- without any further notes or a 
diagnosis); by the end of the working hours, this person was not examined by the psychiatrist. 
The latest therapy lists of the prisoners placed at the Disciplinary Department in the period 
of monitoring date back to 5 August 2016. We were unable to find lists from a more recent 
date, despite technician’s claim that all therapy lists were being “extended” and that therapies 
prescribed earlier are still being applied.”77 

Everyday visits of prisoners in solitary confinement are not being conducted, which is contrary 
to the European prison rules: “The medical practitioner or a qualified nurse reporting to such a 
medical practitioner shall pay particular attention to the health of prisoners held under conditions 
of solitary confinement, shall visit such prisoners daily, and shall provide them with prompt medical 
assistance and treatment at the request of such prisoners or the prison staff”.78

Therefore, it is our recommendation that health care at the KPD Disciplinary Department should 
be in accordance with the European Prison Rules and the Minimal Standards of the United Nations. 

According to results of a survey on general discrimination, 56% of the total number of respondents 
(175) from the KPD made complaints about health protection, while more than 1/4 of the total 
number of respondents – 45,8% of those who considered they were discriminated on the grounds 
of inadequate health protection, considered they were being discriminated on a daily basis. 

Moreover, as we concluded in the previous Chapter, records of medical examinations and prescribed 
therapies are poor at the KPD, particularly in the Disciplinary Department. A notable progress has 
been made when it comes to privacy of prisoners ‘medical records – they are only accessible to 
medical staff in all units where records are being kept (medium medical staff included, which is 
contrary to the public health system practice). Nevertheless, members of the Security Department 
at the Disciplinary Department also have access to therapy lists and individual medical reports. In 
addition, we noticed that patients’ diagnoses are rarely put in either records’ protocols or medical 
records/reports on conducted medical examinations. This shortfall is particularly notable in 
psychiatric examinations, reports of which usually lack time of the examination and, in some cases, 
even the date. Another problem is that therapy lists are neither signed nor stamped by doctors, 
but they serve only as a reminder to the medium medical staff which provides the therapy. This 
is particularly problematic when it comes to determining accountability and facts in cases when 
prisoners file complaints on their therapies being terminated due to lack of medicines. Therefore, 
it is necessary to start the practice of doctors signing and stamping therapy prescriptions and 
introduce a system of filing complaints to the Head of Health Care Department. Also, a protocol 
on procedures in such cases should be created and based on a system of accountability. A more 
detailed supervision of the records’ keeping process should be conducted at the KPD; practice of 
inconsistent records’ keeping should be corrected; and date, time and patients’ diagnosis should 
be included in the medical records. 

On the other hand, even though progress has been made in terms of confidentiality of medical 
records, we found that cover pages of all medical records contained a mark PAS+/- (indicating 
whether person is consuming any psychoactive substances), two were marked with HIV+ (person 
living with HIV/AIDS), and multiple records were marked by HCV+ (person living with Hepatitis 
C). Taking into consideration a strict prohibition of such markers in civil health institutions, as 
well as violation of patients’ privacy and the Law on Personal Data Protection, we are of the 

77 Dakić, T, Monitoring Visits Report – December 2016, NGO Juventas, Podgorica, March 2017
78 Council of Europe, European Prison Rules, Article 43.2
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opinion that such practice should be urgently terminated and that the existing medical records 
should be replaced by new ones. Current practice is discriminatory and stigmatizing, and severely 
endangers the principle of medical confidentiality. 

Lack of adequate records directly affects collection of valid data on number of prisoners with 
specific medical conditions, including psychiatric conditions, which were the target of our visits. 
Moreover, a lack of this data is a direct cause of lack of both planning and implementation of 
preventive activities by the ZIKS’s Health Care Department. Screening certain illnesses, which is 
otherwise available at the primary level of healthcare, is also missing. It is evidently necessary to 
introduce epidemiological data processing, based on analysis conducted and preventive measures 
implemented. The data should afterwards be sorted according to age and other relevant group 
characteristics.

Furthermore, it is necessary to diagnose conditions based on the International Statistical 
Classification of Diseases, in order to enable statistical data processing. It would also be convenient 
if the Health Care Department would compile an annual report, in accordance with the CPT 
recommendation, for the purpose of “…better recognizing needs for health protection and care 
inside the prison systems”.79 

Prison pharmacy appears to have the same amount of supplies as civil pharmacies. If a civil 
institution specialist prescribes a therapy that is not supplied by prison pharmacy, prisoners are 
entitled to obtaining medicines privately and taking them as “personal medicines” within their 
regular therapy. Through insight into the central pharmacy’s supplies, we found that it does not 
provide naloxone – a medicine used in cases of overdose. This was confirmed by KPD ambulance 
through a conversation with its staff which claims the medicine has been missing for months now. 
Despite this information from the spot, the ZIKS’s Health Care Department claimed it has supplies 
of this medicine in an official correspondence of 23rd of December 2016. Given that this medicine 
was put into use at the ZIKS based on our recommendation and that it could have saved lives of 
many prisoners who died due to overdose, we consider that it is of utmost importance for this 
medicine to be available in all health units of the ZIKS. 

Even though only medical practitioners have the right to attend medical examinations of prisoners, 
with security department only exclusively having that possibility upon on a doctor’s request, 
during our control visits to the KPD we found that this exception has become more of a rule and 
that security services attend all medical examinations of the KPD prisoners.

Alternative solutions to this matter should be found in lack of balance between the need for 
personal safety and medical confidentiality. One of the possibilities is to establish an alarm system, 
so that doctors would be able to reach out for the guards if prisoners become aggressive or make 
threats during examinations.80 

Another important issue of the health care system at the ZIKS is that there is no electronic 
system for data collection, which is a problem medical staff face on a daily basis. This situation 
causes difficulties when it comes to collecting data on previous medical treatments of persons 
returning to prison; collecting data on health status prior to admission at the ZIKS; and 
continuation of treatment upon release. It is, therefore, necessary to introduce electronic system 
for data collection within the ZIKS urgently. 

79 CPT, Visit to Ireland, 2010, par. 59.
80 CPT, Visit to Armenia, 2006, par. 91. 
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Health care of prisoners with mental illnesses

It is commendable that recommendations of NGO Juventas and its partners on increasing 
the number of psychiatrists engaged at the ZIKS, have been adopted, which resulted in two 
psychiatrists ordinating over five working days in 2016. 

On the occasion of announced monitoring visits to the ZIKS on 2 December 2016 and 16 December 
2016, members of Juventas’s monitoring team were unable to have a conversation with either 
psychiatrists or other prison doctors. Even though we were told by prison administration that 
prison doctor and psychiatrist were available every day, they were not present on either of 
the aforementioned visits. Furthermore, we have established that psychiatrists conduct only 
scheduled examinations and possibly process a few emergency cases, but they fail to comply 
with their norm of eight working hours a day. Having in mind the large number of complaints 
prisoners made on the topic of mental health care and availability of specialists in this field, we 
consider it necessary to introduce full-time working hours for psychiatrists, so as to ensure their 
everyday availability to prisoners and detainees. 

Observations show that mental health care is one of the everyday challenges faced not only by 
medical, but also non-medical staff. 

As stated in one of the previous sections of the study, lack of adequate records and data collection 
system on mental illnesses and intellectual disabilities, result in inability to realistically assess the 
needs of prisoners. Overview of the medical documentation aimed at obtaining information on 
a number of persons with mental disabilities and their diagnosis, showed that neither general 
practice doctors nor psychiatrists practiced naming diagnosis in protocols. An insight into the 
medical records and medical documentation of the prisoners showed that their diagnosis were 
not orderly kept in their reports either. Specialist psychiatrist’s reports which we had insight 
into, did not contain the information on the exact time of the examination and sometimes even 
lacked the date of the examination. Considering the situation, it was not possible to obtain 
valid data on existence and number of individuals with mental illnesses in the ZIKS during our 
monitoring visits.

The exception to the “rule” of not recording patients diagnosis are the comorbidities F60 – 
special personality disorder (Disordines personalitatis specifici) + F11 – mental and behavioural 
disorder caused by use of opiates (Disordines mentales et disordines morum usu opiatorum 
provocati), and F60 + F19 – mental and behavioural disorder caused by use of more substances 
and other narcotics (Disordines mentales et disordines morum usu remediorum multiplicium et 
usu substantiarum psychoactivarum aliarum provocati). Our impression is that these medical 
conditions are recorded for the purpose of prescribing opioid substitution treatment. 

In March 2017, we obtained information from the ZIKS81 that 485 detainees and prisoners at 
the ZIKS had some sort of psychiatric diagnosis in 2016, as well as that this number varies 
depending on  fluctuation of prisoners. 

Detainees/prisoners can directly apply for a psychiatric examination. They can also be referred 
to a psychiatrist by a general practice doctor, who can act based on their own assessment or 
upon a request of the non-medical staff who noticed some changes in detainees/prisoners.

During the control visits, we established on multiple occasions that prisoners with mental 
disabilities were being discriminated by both prisoners and the ZIKS’s staff. “When asked 

81 Response to NGO Juventas’s request for data delivery of 21st of December 2016
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about possible discrimination of persons with mental disabilities in a narrow sense of the 
word, ambulance’s medical technician said that psychiatric patients are considered awkward 
by everyone, but that there was no difference in terms of contact with medical staff between 
persons with mental disabilities and other prisoners and that they equally enjoyed all of the 
services”.82 

Results of the survey on general discrimination show that 23 prisoners or 13,14% of the total 
number of prisoners considered they were personally exposed to discrimination due to their 
mental disabilities or addiction, i.e. for receiving therapy for any of these conditions. This 
percentage increases when it comes to their perceptions on reasons for discrimination of other 
prisoners. When asked if they witnessed a situation when prison staff was less kind to some 
prisoners than the others, 148 (51,37%) of them said such behaviour was caused by reasons 
related to mental conditions; 63 said it happened because it seemed as if the person was using 
drugs; 56 thought it was because these persons were receiving drug addiction therapy; and 
29 consider that this happened because persons had physical or mental challenges. Results 
were approximately the same when it comes to discrimination of prisoners by other prisoners. 
Exactly half of the prisoners said they were present when prisoners with mental disabilities were 
discriminated by other prisoners: 58% of them thought it happened because a person looked as 
if they were using drugs; 50% said it was because these prisoners were receiving drug addiction 
therapy; and 35% found it was due to physical or mental problems.

Another specific problem related to the mental health protection recognized by both Health 
Care Department and Security Department, is the inability to hospitalize prisoners who are 
psychiatric patients.

“When it comes to referring prisoners with psychiatric diagnosis to civil psychiatric facilities due to 
deterioration of their mental health, a medical technician from the Remand Department said it had 
to be prescribed by the psychiatrist and that these individuals were then referred to examination 
at the Clinical Centre of Montenegro, where psychiatrist on duty decides on further treatment and 
need for hospitalization. The same technician said that ‘prisonersare most often brought back to 
the prison, because there is no need for them to be hospitalized. They are not even received in 
Dobrota (Special Psychiatric Hospital), under excuse that there is no room for them.’ In case of 
emergency interventions when a psychiatrist is not present, technicians or doctor on duty will 
contact them and act upon their instructions prior to examination. The same technician provides 
information about acute deterioration of medical state of the prisoner, in a way that it threatens to 
cause danger for their own health or the health of others. In this situation, the practice is to place 
an individual under solitary confinement with video surveillance, but not to bind them before 
examination/consultation with the psychiatrist entitled to prescribe fixation.”83 

The Special Psychiatric Hospital in Dobrota normally operates in full capacity and usually “does 
not have rooms” for patients from the ZIKS. In 2016, eight prisoners were hospitalized in Dobrota.

Based on an insight into Disciplinary Department’s protocols and conversation with prisoners 
from this Department, we learned that a hospitalization might also be ordered due to 
“psychological problems” which are not acute to such extent as to hospitalize the prisoner, but 
do make them unfit for conditions of collective accommodation.

The current practice at the ZIKS allows placing prisoners diagnosed with schizophrenia, 
schizopathic disorders or delusional disorders, at the Disciplinary Department. 

82 Dakić, T, Monitoring Visits Report – December 2016, NGO Juventas, Podgorica, March 2017
83 Dakić, T, Monitoring Visits Report – December 2016, NGO Juventas, Podgorica, March 2017
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Pursuant to Article 106 of the Law on Execution of Prison Sentences, Fines and Security 
Measures (Official Gazette of Montenegro 36/2015), severe disciplinary measures include 
threatening one’s own life by self-inflicted injuries, tattooing or any other manner, except for the 
cases caused by mental disabilities. 

Head of the ZIKS’s Health Care Department stated the following: “The doctor in charge assesses 
whether a specific individual inflicted self-injury or committed suicide due to psychological or 
mental disorders, within the shortest possible timeframe after the incident. These situations 
normally involve persons who display signs of behavioural disorders, psychopaths, sociopaths, 
or persons with signs of mental disorders: extreme nervousness, difficult impulse control, 
aggression towards oneself and others, influenced by alcohol or psychoactive substances, etc. 
Mental state and level of emergency are assessed by a medical practitioner”. 

Article 91 of the same Law provides a precautionary measure – placing a prisoner into a specially 
secured room, which can be undertaken if there is danger that the prisoner will commit suicide 
or inflict wounds to themselves, and can be applied no longer than 48 hours. This Article also 
stipulates that the head of prison is in charge of forming a team of experts to investigate the 
case and propose measures for elimination the causes of such state of the prisoner.

The Head of the ZIKS states: “Pursuant to Article 91 of the Law on Execution of Prison Sentences, 
Fines and Security Measures, a head of the prison is in charge of forming team of experts to 
investigate the case and propose measures for elimination of causes of such state of a prisoner, 
when there is a risk of prisoner committing suicide or inflicting wounds to themselves. The team 
is consisted of: psychiatrist, prison doctor, psychologist and commander of the prison police. 
The team is formed whenever the need arises. If the risk of self-injury persists longer than 48 
hours, the person is referred to an adequate facility for further treatment”.

In one of the previous sections of the study, we presented an example of a prisoner who was 
under solitary confinement at the Disciplinary Department for more than five months at the 
time of our monitoring visit, based on psychiatrist’s assessment that this person was “unfit for 
collective accommodation” due to their mental disability, while the Consilium of the Special 
Psychiatric Hospital in Kotor concluded that “this person was not in need of hospitalization”. 

“M.V. – Person has been under solitary confinement since 9 July 2016, because, according to the 
Security Department, ‘they have psychological problems, which makes them unfit for both hospital 
and collective accommodation’. Having had insight into Disciplinary Department’s protocols, we 
found that this person was examined by a psychiatrist on 13 September 2016 and that they were 
diagnosed with MKB code F2384 - acute and temporary mental disorder (Disordines psychotici 
acuti et transitorii). We were not allowed to have an insight into this prisoner’s medical records or 
documentation. Psychiatrist’s report dated 8 December 2016 lists only MKB F61 as a diagnosis – 
mixed and other personality disorders (Disordines personalitatis mixti et alii), whereas the diagnosis 
dated 13 December 2016 is MKB F29 – non-organic mental disorder, unspecified (Psychosis non 
organica non specificata). In conversation with the prisoner, he denied having any psychological 
ailments, taking therapy prescribed by the psychiatrist or having had received any psychiatric 

84 Heterogeneous group of disorders characterized by acute initial mental symptoms, such as delusional ideas, hallucinations, 
perceptive disorders and strong, sudden behavioral change. Acute beginning is an indication of a clear psychotic clinical image 
that is developed over the period of two weeks or less. There is no evidence of organic origin of these disorders. Patients are 
often confused, but not disoriented in terms of time and space or relation to persons, at least not sufficiently to be diagnosed with 
organically caused delirium (F05-). Complete recovery usually happens after a few months, often in few weeks or even days. If the 
disorder persists, change of its classification is necessary. Disorder can be followed, but does necessarily need to be, by acute stress 
and/or stressful events one to two weeks prior to beginning of the condition. (MKB 10)
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treatment before. The prisoner also denied having had conflicts with other prisoners at the ZIKS 
and said he was comfortable in all units of the ZIKS where he had previously been accommodated. 
He added he did not understand reasons to be under solitary confinement and that he expected 
to be relocated to the collective accommodation. However, from the conversation with medical 
and non-medical staff and insight into medical documentation, we learned that this prisoner was 
relocated to the  Disciplinary Department after multiple conflicts with other prisoners which, 
according to staff, he would initiate all of a sudden. The staff also said he was treated in Special 
Psychiatric Hospital Dobrota multiple times and that he was regularly taking therapy prescribed 
by the psychiatrist, as noted in the therapy list85. 

It is worth mentioning that MKB codes from F20 to F2986 refer to schizophrenia, schizopathic 
disorders or delusional disorders, while MKB codes from F60 to F6987 refer to personality 
disorders and adult behavioural disorders. 

CPT standard 43 stipulates that: a prisoner who has a mental disorder should be kept and treated 
at a medical facility that is adequately equipped and has expert staff. It can be a medical facility 
or specially equipped psychiatric unit within the prison system. 

As previously stated, the European Prison Rules strictly stipulate that the lack of prison capacities 
can, in no circumstances, serve as a justification for violation of rights of prisoners, especially 
those with mental disabilities. Therefore, a conclusion can be drawn that it necessary to establish 
a “special room”, as provided by the Law on Execution of Prison Sentences, Fines and Security 
Measures. The room should, under no conditions, be placed within the Disciplinary Department and 
should be used for accommodation of prisoners for the maximum of 48 hours (for the purpose of 
observing their condition). Also, it should be a matter of urgency to build a special prison hospital 
for treatment of such patients and to organize mental health care within the judiciary and public 
health system in Montenegro, whereby such cases can only be observed as patients. 

Furthermore, according to international standards, self-injury shall not be regarded as disciplinary 
violation, which makes changing the existing legislation necessary. The CPT considers that persons 
showing signs of either suicidal or auto-aggressive behaviour should be immediately transferred 
to a psychiatric facility.88 Persons under suicide risks should not be put under solitary confinement. 
On the contrary, they should be even more exposed to interaction with other individuals. Solitary 
confinement does not reduce, but increases the risk of suicide.89 Prisoners who are considered 
dangerous because of their mental disability should not be situated at the Disciplinary Department, 
but in an adequately equipped medical facility. In addition to medical treatment, these patients 
should also undergo psychotherapy and have sufficient care by the expert practitioners.90 

According to a Chief nurse and a technician from the Remand Department, prisoners are 

85 Dakić, T, Monitoring Visits Report – December 2016, NGO Juventas, Podgorica, March 2017
86 Ozbiljna duševna oboljenja sa sumanutim idejama (lica u periodima aktivne bolesti ne bi smjeli boraviti u zatvoru, već 
u specijalnoj bolnici).
87 This sub-group comprises various clinical conditions and patterns of behavior which persist longer and form a specific 
lifestyle and relation to oneself and others. Some of these conditions and patterns emerge in early period of personality 
development, as a consequence of joint effects of constitutional factors and social experiences, whereas others are acquired 
later in life. Specific personality disorders (F60-)m mixed and other personality disorders (F61-) and permanent personality 
changes (F62-) ličnosti (F62.-) are deeply rooted, permanent patterns of behaviour, manifested as inability to adjust to 
personal and social situations. They form either extreme or severe deviations of cultural perceptions, thoughts, feelings and 
communication. Such patterns tend to be stable and encompass many areas of behavioural and psychological functioning. 
They are often, but not always, conjoined with different levels of sorrow and problems in social functioning.. (MKB 10)
88 CPT, Visit to Malta 2008, par. 136
89 CPT, Visit to Italy, 2010, par. 23.
90 CPT, Visit to Switzerland 2007, par. 138.
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entitled to refusing therapy, having their decision respected and not having any disciplinary 
consequences for such decisions. There were no cases of forced medication in 2015 and 2016.

The Monitoring Team obtained contradictory data on education of prison staff on the topic of 
raising awareness on mental disorders. Namely, medical staff and security department staff 
from the ZIKS denied having ever taken such courses. Also, Deputy Director of the ZIKS, Mr. 
Slađan Raičković, did not confirm such training were realized. However, Head of the Health Care 
Department said both medical and non-medical staff received trainings on mental disabilities on 
a daily basis, considering that – as she said – the most prominent experts in the field of psychiatry 
who come to the ZIKS on a daily basis, provide all necessary trainings and consultations. By the 
time this report was finalized, we have not obtained information on number of trainings and 
topics covered, or number of employees who attended the trainings. It is our opinion that both 
medical and non-medical prison staff had to be educated on raising awareness of mental and 
intellectual disabilities. 

Prisoners who use drugs

When it comes to treatment of persons who use drugs, the situation has not significantly changed 
since 2015.

Apart from three complaints about delays of buprenorphine replacement therapy and one 
complaint about delay of methadone replacement therapy, we were also contacted by many 
prisoners interested in when the ZIKS will finally be able to initiate an addiction.

Opioid substitution treatment for persons addicted to opiates is conducted exclusively if a patient 
started the treatment prior to being admitted to the ZIKS. Apart from the problem with prisoners 
who had not received any therapy prior to their imprisonment, there is also the issue of prisoners 
who use drugs while imprisoned. The National AIDS Strategy, adopted by the Government of 
Montenegro in mid-2015, foresees introduction of opioid substitution treatment for persons 
addicted to opiates at the ZIKS, in the first quarter of 2016, but that has not been realized yet. In 
addition, the ZIKS does not provide medical therapy for symptoms of abstinence crisis.

According to a verdict of the European Court of Human Rights in Strasbourg, violation of Article 
3 of the Convention on Human Rights (McGlinchey and others v. UK 50390/99): “Abstinence 
syndrome induced by an abstinence from alcohol and benzodiazepines, and possibly opiates, 
can be life-threatening, which makes it necessary to conduct intensive treatment. If prison 
health care department lacks competence to provide such treatment, a person must urgently 
be transferred to another facility, otherwise prisoner’s human right to adequate treatment shall 
be considered violated. Overcoming abstinence crisis without medical treatment is considered 
an abuse.” Therefore, we consider it necessary to establish a detox unit within the scope of the 
ZIKS’s Health Care Department, so that all newly-admitted persons and those already in prison, 
could be treated for symptoms of abstinence crisis.

It is notable that the ZIKS’s management is willing to solve the matter of addiction treatment 
in line with international standards. Namely, the National Strategy for Execution of Prison 
Sentences for the period 2017-2020 contains NGO Juventas’ recommendations to introduce 
measures related to realization of measures laid down in the National Strategy for AIDS and 
Prevention of Psychoactive Substances abuse – more precisely, to introduce opioid substitution 
treatment by methadone and buprenorphine for persons in need at the ZIKS. 
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According to anamnestic data obtained from the newly arrived persons, during the admission 
to prison, their medical records are marked by “PAS+” or “PAS” – indicating whether a person 
is using psychoactive substances, which is an unacceptable practice, as we stated earlier in this 
report.

During the visit on 16 December 2015, 35 persons were receiving opioid substitution treatment 
(26 of whom were treated by buprenorphine and 9 with methadone). At that time, there was no 
person in charge of keeping opioid substitution treatment at the ZIKS. 

Tests on discovering presence of psychoactive substances in blood are not conducted regularly, 
only in cases of overdose by medicaments or drugs, and if medical staff have doubts about one’s 
behaviour. In this part, it should be noted that, according to Article 106 of the Law on Execution 
of Prison Sentences, Fines and Security Measures (Official Gazette of Montenegro No. 36/2015), 
severe disciplinary violations include refusal to take test on transmissible diseases, alcohol, 
opiates or other psychoactive substances and are sanctioned by limitation or deprivation of a 
right to regular or special visits (for the period of one year) and solitary confinement (for the 
period of 14 days). 

The Head of the Health Care Department said, and technicians confirmed, that medical staff 
tests prisoners/detainees on psychoactive substances upon request of security services too. 
This practice is inadequate because testing urine upon a security department request for the 
purpose of repression is not medical practitioners’ duty and represents a risk to confidentiality 
between them and patients. This practice should be changed so as to exclude doctors from 
performing this procedure. 

Article 88 of the same Law prescribes that special precautionary measures may be undertaken 
if there is a risk that prisoners will escape the prison, attack persons or properties, commit 
suicide or self-injury or if there is an indication that they suffer from transmissible diseases, or 
consume alcohol, opiates or psychoactive substances. Precautionary measures comprise solitary 
confinement, testing on transmissible diseases, alcohol, opiates or psychoactive substances and 
isolation to a specially secured room. If these measures are to be applied on a prisoner who is 
being treated or if their mental condition is the reason for enforcement of these measures, the 
Law prescribes that opinion of a prison doctor should be obtained prior to undertaking these 
measures. This Article of the Law further provides that doctor’s opinion may be obtained after 
measures are enforced, if a situation requires immediate action.

Analysis of the legal regulations shows that consumption of psychoactive substances is still 
not recognized as illness in Montenegro. When it comes to the use of repressive measures, it 
is particularly concerning that persons under the influence of psychoactive substances are not 
offered medical treatment, but are only exposed to security and disciplinary measures instead. 
It is necessary to define addiction as illness in the Law on Execution of Prison Sentences, Fines 
and Security Measures and to provide medical treatment for this condition, followed by a 
mandatory psychological support and psychotherapy. Using opioid substitution treatment is 
not a hedonistic approach, nor is addiction to opiates an indication of a weak character.

Position on abuse or misuse of drugs in prison should be part of the national strategy, aiming at: 
elimination of drugs’ delivery to the prison, early identification of persons who use drugs, offering 
variety of treatment alternatives, developing and adopting treatment protocols, and regularly 
training prison staff. Importance of preventive programmes should not be undermined. Early 
identification is very important in the context of suicide risks and timely initiation of abstinence 
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crisis treatment. Also, upon admission to the prison, basic information about blood transmissible 
infections  should be provided and voluntary and confidential test on HIV and Hepatitis C should 
be offered. 

In 2016, a measure of mandatory treatment of persons addicted to drugs was realized in 38 cases, 
while a measure of mandatory treatment of persons addicted to alcohol was realized in 7 cases. 35 
of these individuals underwent the above treatments at the Special Psychiatric Hospital in Kotor. 
There are multiple problems with execution of measures of mandatory psychiatric treatment and/
or treatment of persons addicted to alcohol/drugs. Violations of legal provisions concerning a 
(non)realization or inadequate execution of measures of mandatory psychiatric treatment are 
particularly concerning. Through everyday work with prisoners, we witness an increasing trend of 
enforcement of these measures at the very ZIKS. According to the Law, the treatment must be 
conducted at the beginning of prison sentence and duration of the treatment must be included 
in the overall duration of the prison sentence. In the first half of 2016, we identified 39 prisoners 
who did not undergo these treatments in accordance with the Law, due to inadequate conditions 
at the ZIKS and insufficient special and safety capacities at the Special Psychiatric Hospital in 
Kotor. It is notable that certain number of prisoners did not have information about enforcement 
or termination of these measures. On the other hand, staff from the treatment department claim 
it is impossible to conduct any rehabilitation treatment until a medication treatment is over. As 
an organization that considers human rights its priority, we cannot help but notice that a patient 
comes last in a complex system of health care, for which judiciary prescribes the measures and 
the Ministry of Justice and Ministry of Health are unable to provide an adequate response in terms 
of their execution.

Based on the Recommendations of the Committee of Ministers from the 952nd Session held 
in 2006, the European Prison Rules stipulate the following: “4. Prison conditions that infringe 
prisoners’ human rights are not justified by lack of resources; 5 Life in prison shall approximate as 
closely as possible the positive aspects of life in the community”. Thus, it is necessary to create 
conditions for timely, undisturbed and adequate enforcement of measures of treatment of persons 
addicted to drugs and/or alcohol, in line with the legislation and international standards and with 
full notice to the patient and involvement of the patient in the treatment, in compliance with the 
Law on Patients’ Rights. 

HIV and Hepatitis C

The issue of healthcare in prison is a matter of public health, especially when it comes to infective 
diseases. Considering the fact that significant number of citizens are placed in prisons on a 
yearly basis and then return to community, healthcare in prison has significant consequences on 
public health. Therefore, it is of utmost importance to reduce HIV/AIDS rates which are normally 
increased in prisons.91  

It should be kept in mind that certain number of persons who come to prison are already 
infected by HIV. Also, it should not be neglected that HIV infections also happen inside prisons, 
primarily due to risky behaviours such as sexual intercourse without protection, injection of 
drugs, tattooing and piercing (with limited possibilities for equipment sterilization) and violence 
among prisoners. In spite of the strict control measures aimed at suppression of psychoactive 
substance consumption practice, experience shows that persons addicted to drugs continue to 
take drugs during their imprisonment and upon release from prison. Additionally, most of prisons 
are still lacking universal measures for HIV prevention, such as dissemination of condoms, needles, 
syringes and disinfectants, which are crucial for reducing transmission of HIV. Furthermore, an 

91 United Nations Office on Drugs and Crime. HIV and AIDS in places of detention: A toolkit for policymakers, programme 
managers, prison officers and health care providers in prison settings. Vienna 2008. Available at: : http://www.unodc.org/
documents/hiv-aids/V0855768.pdf    
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increased risk of infections caused by accommodation conditions, such as crowds and violence, 
should also be kept in mind. 

Screening system for HIV and Hepatitis C is still not available at the ZIKS. According to official 
statistics, there were two HIV positive persons and 20 persons living with the Hepatitis C at the 
ZIKS in 2016. Only two persons have undergone treatment of Hepatitis C virus infection.

Both HIV positive persons were foreign citizens, and it is very commendable that the ZIKS 
put efforts in providing a therapy for them. Nevertheless, it is very problematic that the ZIKS 
failed to provide human rights protection and create conditions for orderly residence to the HIV 
positive person in 2015/2016. This particular case was subject to the Ombudsman’s decision  
recommending the following to the ZIKS: “ZIKS’s management should, without delay, ensure 
that P.J. who filed the complaint, is able to serve his sentence under the same conditions as 
other prisoners, for as long as his health conditions enable him to do so. The management should 
ensure appropriate education of both staff and prisoners on nature of HIV/AIDS, rights of infected 
persons and consequences of this infection”. 

As stated previously in this study, we consider it unacceptable to mark cover pages of medical 
records with HIV+ and HCV+, and we believe that it should be changed and marked medical 
records should be replaced with the new ones.

Despite the fact that 35 persons were tested to Hepatitis C in 2016, we received three complaints 
by persons who claimed they were denied the right to take the test in a few-month period. In 
addition, a certain number of prisoners complained about lack of confidentiality of tests’ results. 
In one case, we were able to determine that a person was not even informed of their test results 
and the question remains if this person knew their blood was being tested in the first place. Hence, 
we are of the opinion that a system should be organized so as to ensure access to all prisoners to 
timely and confidential testing and information on test results. 

As the Ombudsman’s findings show, prisoners often complain about waiting long for their 
diagnosis on certain medical conditions, particularly when it comes to illnesses caused by Hepatitis 
infection, which is a challenge for the Health Care Department of the ZIKS.

As we said, refusing to take the test on transmissible diseases is a severe disciplinary violation that 
is sanctioned by measures of security and solitary confinement. On the other hand, the Health 
Care Department states that tests are conducted exclusively under a written consent of prisoners. 
Article 14 of the Section 3 – Right to Free Choice of the Law on Patients’ Rights92 refers to person’s 
right to make their own choices about their life and health and to refuse a prescribed intervention 
should they want so: “The patient has right to make free choices on everything concerning his/
her life and health, except when it threatens to jeopardize the lives and health of other people. 
The patient makes free choice among several alternatives for medical intervention offered by 
medical practitioner/dentist and may refuse examination, treatment, surgical or any other medical 
intervention”. Article 15 further stipulates the following: “The patient has the right to refuse 
suggested medical intervention, if they are conscious, aware of their whereabouts and capable 
of making judgements, even in cases when saving or maintaining their lives depends on such 
intervention”. Special conditions, which are contrary to the right to free choice , are listed in Article 
18 paragraph 3: “Consent from paragraph 1 of this Article is not a mandatory requirement when 
providing health protection for mentally ill patients or those infected by transmissible diseases”, 
and in Article 19 of the same Law: “Medical intervention that is contrary to the will of patient or 
minor patient’s attorney or guardian, can be undertaken only in exceptional cases determined by 

92 Law on Patients’ Rights, Official Gazette of Montenegro, No. 40/2010. Available at (in Montenegrin): http://www.
sluzbenilist.me/PravniAktDetalji.aspx?tag=%7B4D91C70D-3065-428D-A6FB-F11351E3DF65%7D
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the Law and in accordance with medical standards and ethics”.

Furthermore, Article 25 of the Law on Protection of Population against Communicable Diseases93, 
provides additional clarification of this situation and stipulates that: “A person who suffers or 
is suspected to suffer from a communicable disease must be treated in any case when lack of 
treatment would jeopardize the health of other people or cause the spread of communicable 
diseases”. This Article further provides that measures of mandatory treatment in medical facilities 
and strict isolation shall be applied to individuals suffering from or suspected of suffering from a 
“quarantine disease” and those “suspected to be ill with a disease of unknown etiology that has a 
high mortality rate and which is transmitted by air and contact”. The Law also defines quarantine 
diseases as “diseases which have airborne and contact cause agent, and that have a high mortality 
rate, or that represent a great danger to the health of the population, which is why in the case of 
the outbreak or suspected appearance, quarantine measures and strict isolation apply (plague, 
hemorrhagic fever except for hemorrhagic fever with renal syndrome, and other communicable 
diseases determined by a competent government authority)”. 

However, contrary to this Law and the Law on Patients’ Rights, Article 49 of the Law on Execution 
of Prison Sentences, Fines and Security Measures stipulates that: “Prisoner who is suspected 
or determined to be ill from infective or communicable disease must immediately be isolated 
and treated”, thus applying measure of mandatory treatment and isolation to all communicable 
diseases, regardless of whether those are quarantine diseases, transmitted by air or human 
contact, or having high mortality rates. This way, the list of diseases that are subject to mandatory 
treatment and isolation is extended to 75 entities (according to the Law on Protection of 
Population against Communicable Diseases), including HIV infection, which is not transmissible 
by air of casual contact. 

Hence, it is necessary to revise the existing legislation, so as to ensure that testing on HIV, Hepatitis 
C and other infections that are not transmissible through social contact, can only be conducted 
under a written consent of prisoners and that refusing to take such test will not be subject to 
disciplinary responsibility. 

Finally, it is necessary to ensure timely diagnostics and undisturbed treatment to all persons in 
need, according to opinions obtained from medical specialists.

On the other hand, instead of undertaking repressive measures, we propose a reintroduction 
of counselling on voluntary and confidential testing, in order to ensure that a larger number of 
persons voluntarily take test on Hepatitis B, C and HIV. 

  

93 Law on Protection of Population against Communicable Diseases, Official Gazette of Montenegro, No. 32/2005. 
Available at (in Montenegrin): http://www.sluzbenilist.me/PravniAktDetalji.aspx?tag=%7B6161B978-37E8-47A3-990D-
674AC69EE58E%7D
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RECOMMENDATIONS
The project “Equal Access to Justice” focused on persons who use drugs, persons with mental 
disabilities and persons who live with HIV/AIDS or Hepatitis C. Each of these groups share a 
vulnerable position when exposed to conditions of liberty deprivation. 

Throughout the study, we have advocated for amendments to the existing legislation that would 
lead to reduced rates of vulnerable population being deprived of liberty. We have presented a 
set of recommendations aimed at improving the quality of their lives in penal institutions. 

The key purpose of our recommendations is to ensure that prisoners, together with vulnerable 
groups, are treated in accordance with international human rights standards. 

Human and spatial capacities

1. Ensure equal and dignified  accommodation conditions for all prisoners. Cease the 
practice of accommodating Roma population, Albanians, elderly and the poor in the 
pavilion A.

2. Equip the joint stay room at the Pavillon F in the same way as other rooms for joint 
activities at the KPD are equipped. Improve room hygiene at this pavilion. 

3. Perform a search and control in such a way to prevent damaging mattresses and pillows. 
It is necessary to replace all decrepit mattresses and pillows in the entire ZIKS. 

4. Within the shortest possible deadline, fill in classified jobs. Allow employees to exercise 
their right to daily, weekly and annual leave, state and religious holidays and ensure their 
timely and continuous training.

5. The ZIKS should be organized as a separate state administration body, under direct 

supervision and financial control of the Ministry of Justice.

Prisoners

1. Urgently create conditions for execution of alternative sanctions, especially sanctions in 
public interest, thereby reducing number of persons who serve their sentences at the ZIKS. 
Consider amendments to the existing legislation in order to define a minimum period for 
prescription of prison sentences. This would reduce involvement of human and spatial 
capacities that are already mission for serving sentences shorter than 15 days, for example. 

2. It is necessary to analyse the reasons why prisoners seek health care outside the institution 
rather than inside it. Based on data obtained, it is necessary to strengthen the system in 
order to ensure that prisoners are enabled to file complaints to the management and that 
management keeps records of all complaints.

3. Conduct random survey on existing problems regarding accommodation conditions, 
heath care, treatment and safety in prison, and consider prisoners’ recommendations for 
resolving these problems, establish modalities for cooperation with prisoners on improving 
living conditions at the ZIKS. 

4. Provide complaints’ boxes and record all complaints in the central registry, prior to 
referring them to further consideration. All complaints should be responded to in written 
and possibility should be offered to file complaints against those responses.
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5. Create Protocol on protection of particularly vulnerable categories of prisoners, providing 
a set of penal provisions against those who stigmatize or discriminate anyone on the 
grounds of their personal features.

6. Develop education curricula for continuous training and education of the ZIKS’s staff, for 
the purpose of adopting a more sensitive approach towards the vulnerable groups of 
prisoners and prisoners in general. 

Treatment Department

1. Start reorganization of the Treatment Department and fill in vacant job position.

2. Create protocols on procedures in specific situations and protocols on multi-sectoral 
cooperation within the ZIKS.

3. Create conditions that will enable already engaged social workers to provide social 
support de facto. If necessary, hire additional experts for this purpose, whereby recruiting 
only qualified staff for the position in the field of social work.

4. Revise the existing “12 Steps Programme” in order to harmonize it with good practices of 
the Western European countries and create protocol on this programme’s realization and 
monitoring within the prison.

5. Broaden and enrich group psychological support sessions with prisoners, in accordance 
with examples of good practices from the EU prison systems, while providing additional 
training for staff engaged in these programmes.

6. Introduce a platform for Montenegrin language learning for persons who are not familiar 
with it, but are permanent residents of the country, asylum seekers or serve long prison 
sentences in the country. 

7. Ensure ideally two, or at least one psychologist to provide psychological support or 
psychotherapy. 

8. Develop all segments of the prisoners’ treatment system and increase rates of work 
engagement and obtaining education qualifications. 

9. Create preconditions for harmonization with international standards in the field of 
rehabilitation and resocialization, thus directly influencing reduction of recidivism rates 
and increase of reintegration of prisoners to society upon release from prison.

10. Create guidelines for work with particularly vulnerable groups of prisoners and continuously 
train staff of all the ZIKS’ services. Include staff from the Treatment Department in trainings 
organized for other services. 

Prevention of torture and other inhuman or degrading treatment
1. Re-establish practice of managers providing daily notifications to the Head of the Health 

Care Department on newly admitted persons at the Disciplinary Department of the KPD.

2. Cease the practice of extending fixation, considering that multiple de-fixations for the 
purpose of daily walks and meals, show the need for fixations has ended. Any further 
fixation can only be interpreted as punishment.

3. Attribute “human” should no longer be used.

4. Metal handcuffs should no longer be used.
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5. Urgently create protocol on fixation in compliance with international standards and 
introduce system of accountability of those whose work goes against domestic legislation 
in this field.

6. Urgently carry out detailed monitoring of the work of the Health Care Department at 
the KPD, identify reasons for the lack of records, particularly concerning the Disciplinary 
Department; innovate and equalize systems of recording and acting in these situations 
across all organizational units of the ZIKS.

7. Provide additional training for medical and non-medical staff on fixation of prisoners, 
procedures with fixed persons and records of fixations.

8. Provide additional training for all staff at the ZIKS on recognizing suicidal symptoms and 
actions to be undertaken towards individuals who show them. Create protocol which 
strictly defines procedures with persons showing suicidal symptoms or auto-aggressive 
behaviour/have attempted suicide and establish system of holding accountable those 
who act contrary to regulations. 

9. Urgently end the practice of prison doctors’ providing consent to any form of solitary 
confinement.

10. None of the prisoners should be held under solitary confinement longer than prescribed by 
law and international standards, regardless of reasons or personal consent to the isolation.

11. Ensure “appropriately equipped room” foreseen by law, outside the Disciplinary 
Department.94 

12. Doctor is obliged to visit persons under solitary confinement on a daily basis, which makes 
it necessary to harmonize regulations with the European Prison Rules, Article 43.2 and 
revised rules of the UN95, Article 46, and change practice in the field of health care of 
prisoners.

Health protection

1. Comply with legal requirements, but also enable a continuous training and progress for 
the staff through regular relicensing of doctors of medicine, in line with modern trends in 
the field of medicine.

2. Establish a system in which health care is always available. Doctors’ visits to the ZIKS must 
be provided at least once a week. 

3. Establish a practice for prisoners to apply for medical examination to medical technicians, 
instead of security staff.

4. Health care at the Disciplinary Department of the KPD should be organized in line with 
the European Prison Rules and the Minimum Standards of the United Nations, according 
to which a prison doctor is obliged to visit persons placed at this Department on a daily 
basis.

5. Establish a practice of doctors stamping and signing therapy orders.

6. Introduce a system in which every patient will be able to easily file complaint to the Head 
of the Health Care Department if dissatisfied with the provided health care services.

7. Create and adopt protocol on procedures in health protection (i.e. rules of signing and 

94 Law on Execution of Prison Sentences, Fines and Security Measures, Article 91
95 The Standard Minimum Rules for the Treatment of Prisoners were first adopted in 1957, and in 2015 were revised and 
adopted as the Nelson Mandela Rules
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stamping of therapy lists; recording and classifying diagnosis in reports, medical records 
and recipes; keeping and providing therapy, etc.) and establish system of accountability 
for staff who violate this act.

8. Conduct a more detailed monitoring of records’ keeping at the KPD. Improve practice of 
unconscionable maintenance of medical documentation and insist on providing date and 
time for each examination, as well as patient’s diagnosis.

9. Urgently end a practice of marking cover pages of medical records with marks HIV+, 
HCV+, PAS+/- and replace existing medical records with the new ones.

10. Introduce epidemiological data processing system, based on analysis and implementation 
of precautionary measures and activities, based on age and other categories.

11. Provide diagnosis based on ICD 10 (International Classification of Diseases), for the 
purpose of enabling statistical processing of the data.

12. It would be useful if Health Care Department produced annual reports, in line with the CPT 
recommendation – “…in order to better recognize needs of health protection and care 
within prison systems, it is recommended to produce annual reports on status of health 
protection in prison”.

13. Alternative solution must and should be found in achieving the balance between security 
requirements and medical confidentiality. One of the possibilities is to establish an alarm 
system, so that medical practitioners would be able to reach out to guards, should the 
prisoner act aggressively or threaten during medical examination.96 

14. It is necessary to introduce electronic system of recording Health Care Department’s data.

Prisoners with mental disabilities

The term “mental disability” comprises psychiatric disorders in a narrow sense of the word 
and intellectual disabilities (mental retardations, according to the ICD 10).

In general, the concept of mental disability includes various types of psychological disturbances, 
which is why people who suffer from those disorders have different needs. Response to those 
needs must be developed on an individual basis and adapted to the needs of the individual. An 
imprisonment should be the last resort when it comes to these persons.

Overcrowded prisons, characterized by neglect, lack of adequate categorization in 
accommodation, lack of appropriate supervision system, violence, psychological stress and lack 
of adequate healthcare, multiplies all of the difficulties people with mental disorders encounter 
in their everyday lives.

Special needs/challenges of this group are reflected in them often being insufficiently aware of 
their rights from the moment they are deprived of their liberty. They are often not offered free 
legal aid in time and their capacities to adapt to prison living conditions are very low. If they 
are not treated with special attention, their mental health is likely to deteriorate. Prison health 
services often rely on medicines in order to harness symptoms of mental disturbances, while 
neglecting the need for a multidisciplinary approach and adequate monitoring. Appropriate 
screening upon admission to prison, followed by individually adapted multidisciplinary treatment 
plan is of utmost significance for the prevention of disorder deterioration. In many prisons, 

96 CPT, Visit to Armenia, 2006, par. 91
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health services lack multidisciplinary professional staff. Adequate services for mental health 
ensure psychiatrists, psychologists, occupational therapists and nurses with additional training 
are available to patients.

Discrimination and stigmatization that many people encounter in prison often come in multiple 
forms. Many prisoners do not interact with persons with mental disabilities, driven by prejudices 
that they are dangerous and unpredictable. This type of isolation leads to deterioration of 
mental state. Even uneducated prison guards rarely interact with them, for they find them 
too demanding and time-consuming. Persons with mental disabilities are highly vulnerable 
to violence, have difficulties to understand and adopt rigid rules of closed systems such as 
prison. The nature of their disturbances may cause them to act inappropriately, making them 
frequently exposed to disciplinary measures. It also occurs that they remain fixed much longer 
than allowed. In addition to immediate damage to their mental health, disciplinary breaches 
deprive them of suspended sentences. It is a paradox since this category of prisoners should 
be prioritized when it comes to suspended sentence. They are often targeted by guards to act 
as their “spies”, which again increases the risk from being victims of other prisoners’ violence. 
Persons with intellectual disabilities are particularly endangered as they often need help to 
defend their interests. Cooperation between prison and civil services for mental health is often 
at a low level and post-penal integration is often disregarded. 

Improving access to mental health centres can have a preventive effect and reduce rates of 
imprisonment of persons with mental disabilities. Institutions such as prison were not designed 
to provide a social re-integration to this vulnerable group, thus deprivation of liberty should be a 
last resort measure. Treatment or alternative sanctions of these persons based on an individual 
clinical state and type of felony should also be considered. It is necessary to organize awareness 
raising campaigns among prison staff and prisoners, by providing educational materials on mental 
deficiencies and conducting a risk assessment upon admission to the prison, in order to protect 
this group from abuse by other prisoners (through primarily appropriate accommodation). 
Upon admission to prison, a multidisciplinary work plan should be designed. A risk of suicide 
should be assessed. In case of acute symptoms, immediate transfer to civil psychiatric facility 
should be ensured. If a person with mental disability commits breach of disciplinary regulations, 
they should be provided with free legal aid during a hearing and upon decision on disciplinary 
violation. It is particularly important to work on post-penal integration.

1. Introduce a full-time psychiatrist whose services shall be available to prisoners on a daily 
basis. 

2. It is necessary to provide “an appropriately equipped room” foreseen by the law, outside 
the Disciplinary Department, where persons should be placed in order to be monitored, 
no longer than 48 hours.

3. Urgently build special prison hospital for treatment and stay of prisoners with mental 
disabilities.

4. Prior to opening a special prison hospital, within judiciary and public health system of 
Montenegro, organize health protection system for prisoners with mental health challenges, 
who can be observed exclusively as patients in this case.

5. In line with international standards, suicide attempt must not be treated as a breach of 
discipline; therefore, legal regulations must be amended.

6. Persons showing signs of suicidal or auto-aggressive behaviour must be transferred to 
a psychiatric facility.

7. Persons under suicide risk must not be placed under solitary confinement.
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8. Prisoners who are considered “dangerous” due to their mental disturbances, must not 
be placed at the Disciplinary Department, but rather in an adequately equipped medical 
facility, where they should receive medical treatment and appropriate psychotherapy, as 
well as sufficient number of medical staff to partake in their treatment.

9. Educate both medical and non-medical staff for raising awareness on mental and 
intellectual disabilities, as well as for treating prisoners who suffer from these illnesses.

Prisoners who use drugs

Serving a prison sentence may be a great opportunity for a person addicted to drugs to 
withdraw from the addiction. Prison Health Care Department is a primary contact with medical 
practitioners for many addicts. It is therefore of utmost importance to provide variety of 
treatment alternatives, from detoxication to opioid substitution treatment, as well as psycho-
social and educational programmes. The precondition is that medical staff, as well as the rest of 
prison staff, are educated on the topics of drug abuse. Prisoners should have the possibility to 
live a healthier life in prison. Adequate screening upon entrance to prison enables a provision of 
information on available programmes to every person with issues related to PAS abuse. Ideally, 
therapies should be followed by series of other activities, such as vocational education, which 
would increase these prisoners’ chances for having a socially acceptable life upon release. Paid 
work and organized “free” time are important elements in the rehabilitation process of prisoners 
with PAS-related issues. Physical activity and sports are also efficient for reducing stress and 
form an integral part of the treatment.

Due to their everyday contact with prisoners, a prison administration is in an ideal place to 
provide support in overcoming drug-related problems. In order to be involved in this activity, 
they must have undergone trainings and not have prejudices against PAS users, so as to be able 
to establish a supportive and constructive relation with them. 

Needless to say, Health Care Department is crucial for developing, implementing and monitoring 
different programmes, in close cooperation with other prison departments (psychological, 
social and educational). 

Post-penal integration in the community is very important for every prisoner, but it is considered 
vital for this group of prisoners. Globally, reports show that mortality rates among persons 
addicted to drugs are very high upon release from prison, particularly in the first two weeks, 
most commonly due to reduced tolerance on opiates during the stay in prison. For this reason, 
methadone or buprenorphine replacement treatment during the stay in prison and their 
continuation upon release, have emerged as the most adequate treatment for this category of 
prisoners (that is – those who are unable to easily resolve their addiction problems).

1. Establish a detox unit within the ZIKS Health Care Department, where all newly arrived 
persons and those who are already at the ZIKS would be treated. should they have a need 
for treatment of abstinence crisis symptoms. 

2. End practice of sampling and testing urine on PAS presence in blood, which is conducted 
by medical staff upon request of other departments. 

3. Recognize addiction as illness and ensure a medical treatment, psychological and 
psychiatric support for this illness through the Law on Execution of Prison Sentences, 
Fines and Security Measures.
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4. Position on abuse or misuse of drugs in prison should be part of the national strategy, and 
should aim at: eliminating a delivery of drugs to the prison, early identification of persons 
who use drugs, offering variety of treatment alternatives, developing and adopting 
treatment protocols, regularly training prison staff.

5. Strengthen the system of early identification of PAS addiction among prisoners, by medical 
practitioners. It is very important in light of suicide risk assessment and timely initiation of 
abstinence crisis treatment.

6. Upon admission, basic information related to infections transmissible through blood 
should be provided and voluntary and confidential testing to HIV and hepatitis should be 
offered.

7. It is necessary to create conditions for timely, undisturbed and adequate execution of 
measures of treatment of drug and/or alcohol addiction, in line with the legislation and 
international standards and with full notice to the patient and involvement of the patient 
in the treatment, in compliance with the Law on Patients’ Rights.

HIV and Hepatitis C

It is necessary to encourage independent research in the field of HIV/AIDS among prison population, 
in order to indicate, amongst other things, successful interventions in prisons. Independent review 
by the ethical committee is mandatory for all research inside prison and ethical principles must 
strictly be respected. Results of this research should be used for the well-being of prisoners, namely, 
for the purpose of improving HIV/AIDS treatment and policy in prisons. Prison administration 
should influence scientific aspects of such research, in terms of their interpretation and publishing.

World Health Organization (WHO) finds that testing prisoners to HIV and/or HCV is immoral and 
inefficient and should be prohibited as such. On the other hand, WHO recommends voluntary HIV 
testing to be available in prisons, in the same way as in a community, together with corresponding 
counselling prior to and upon taking the test. Voluntary testing should be performed only if a 
prisoner agrees to it. Support should be provided on the occasion of informing prisoners on test 
results, and in the period afterwards.

Given that segregation, isolation and limitations in the sphere of professional activities, sports and 
recreation are not considered useful or relevant in cases of HIV-infected persons in community, 
same position should be adopted towards infected prisoners. Decisions on isolation due to medical 
condition should be made by medical staff exclusively, on the same grounds such decisions are 
made for general population, in line with standards and regulations of public health. Prisoners’ 
rights should not be limited more than necessary due to their medical conditions, in line with 
standards and regulations of public health. HIV-infected prisoners should have equal access to 
workshops, kitchen, farm and other areas of work, as well as every other programme available 
to general prison population. Information on medical condition and prisoners’ treatment are 
confidential and should be documented in records available only to medical staff. This staff can 
provide prison administration or judiciary bodies with information relevant to prisoners’ treatment 
and care, should the prisoner agree so.

Routine notification of the HIV status of prisoners to prison management should never happen. 
Not a single mark, stamp or other visible sign indicating HIV status, should be placed on medical 
records, prisoners’ documentation or in their prison cells.

UNODC - United Nations Office on Drugs and Crime states that HIV prevention and programmes 
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of treatment and care are often missing in prisons and other closed institutions. Very few countries 
have implemented comprehensive programmes of HIV prevention, treatment and care in prisons. 
Many do not link their prison programmes with national programmes for AIDS, tuberculosis or 
public health.

Apart from risky behaviours in terms of hepatitis C or HIV transmission, such as unprotected 
sexual activities and drug injection, factors such as infrastructure, prison management and justice 
system additionally contribute to vulnerability to HCV, HIV, tuberculosis and health risks in prison. 
These factors include overcrowding, violence, unfavourable prison conditions, corruption, denial, 
stigma, lack of protection for vulnerable prisoners, lack of training for prison staff and poor quality 
of medical and social services.

It is, therefore, important, to respect some of the fundamental principles in this field, including: 
1) all prisoners are entitled to health protection, including precautionary measures, equivalent to 
those available in community, without discrimination, particularly with regard to their legal status 
or nationality; 2) general principles adopted through national programmes for fight against HIV/
AIDS should be equally implemented in prisons and in communities.

Testing to HIV and hepatitis C and counselling

Prisoners should have equal access to voluntary HIV and hepatitis C testing programmes at any 
time during their stay in prison. Medical practitioners should offer these test and counselling 
to prisoners during medical examinations and recommend testing and counselling to those 
prisoners who manifest some symptoms indicating HIV or HCV infection, as well as to pregnant 
prisoners. All modalities of coercive measures must be avoided and interrogation shall always 
be followed by informative consent, providing information prior to testing, counselling after the 
testing, protection of confidentiality and access to services that include monitoring, antiretroviral 
therapy and other types of treatments, dependent on the case.

Treatment, care and support

In prisons, HIV and HCV treatment, including antiretroviral therapy, adequate care and support, 
should be at least at the same level as in the community, in line with national guidelines.

Programme of provision of free condoms

Condoms and lubricants must be available in all prison sections and free of charge, for both men 
and women. They should be easily and discretely accessible to prisoners in different locations, so 
that the prisoners do not have to demand them in the presence of others. Condoms should also 
be provided for intimate visits of prisoners’ partners.

Needle exchange programme

Prisoners who inject drugs should have easy and confidential access to sterile equipment for 
injecting, and should be informed about these programmes. 

1. Develop a system in which all prisoners have access to timely and confidential testing 
and information on tests’ results.

2. Amend existing legislation, so as to ensure that tests on HIV and hepatitis C, and other 
infections non-transmissible through social contact, are conducted exclusively based on 
written consent of prisoners without refusal of testing implying disciplinary responsibility.

3. Ensure timely diagnosis, as well as timely and continuous treatment to all persons in 
need, as assessed by specialist doctor. 

4. Instead of undertaking repressive measures, we propose a re-introduction of the 
counselling on voluntary and confidential testing, in order to ensure that a great number 
of persons voluntarily take test on Hepatitis B, C and HIV.
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NGO Juventas
Juventas is a non-governmental organization founded on 29 January 1996 in Podgorica. Its 
headquarters are in Podgorica, while the activities are carried out across Montenegro and the 
region of Southeast Europe.

Since 2001, Juventas has been focused on a topic that has been neglected in Montenegrin 
society - sexual and reproductive health of young people. It was in 2003 that Juventas became 
a member of the Republican Commission for HIV. By 2005, there was a significant change 
in the awareness of the relevant institutions and their actions regarding the promotion of 
healthy lifestyles for young people, and Juventas started to pay closer attention to the rights of 
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categories that were recognized as socially marginalized, and that benefited from their services 
at the same time. Those categories include: LGBT persons, prisoners, sex workers, persons who 
use drugs, the Roma and youth. Since 2006, Juventas has been one of the main implementers 
of projects supported by the Global Fund to Fight AIDS, Tuberculosis and Malaria.

Juventas provides direct support to clients, supports the improvement of the quality of services, 
produces and promotes proposals for public policies amendments, develops the capacities of 
decision makers and service providers, as well as the target groups it works with.

Juventas’s vision is a social justice society in which all people feel safe, free and respected, 
participate in decision making process, have equal opportunities and enjoy all human rights, 
regardless of differences and personal characteristics.

Juventas’s mission is to promote social cohesion by creating a community fit for all, through 
promotion of the active participation of young people, creation of public policies, advocating, 
provision of innovative and sustainable support services for socially excluded people, as well as 
the empowerment of key actors in this process.

Main activities of Juventas are:

1. Provision of innovative and support services to people at risk of social exclusion and 
those who are socially excluded;

2. Empowerment of clients for independent self-care and active participation;

3. Improvement of the quality and standardization of services and support activities;

4. Strengthening the capacity of civil society organizations, institutions and the media to 
provide adequate services, creation, implementation and monitoring policies (related 
to social exclusion);

5. Conducting research of interest for target groups;

6. Monitoring, analysis and creation of public policies;

7. Representation of social changes relating to the identified needs of user groups;

8. Strengthening capacities of youth and facilitating access to information and raising 
the quality of educational programmess for young people.

All this Juventas realizes through its three programs:

1.  Program for strengthening the capacity of civil society, institutions and the media.

2. Program for direct support and standardization for young people, groups at risk of 
social exclusion and socially excluded ones.

3. Program for research, policy making and advocacy in order to achieve a social justice 
society.

Juventas began working with prisoners in 2004, by implementing the project “Open with 
prisoners”, which is still ongoing. In addition, we implemented the projects “Documenting the 
cases of human rights violations of persons who use drugs in the judicial system of Montenegro” 
in the period 2009 - 2011, and “Documentation of discrimination and harassment of drug users 
within judicial system in Montenegro”, in the period 2013 – 2016. All projects included a direct 
work with prisoners, but also a work on improving the quality of their lives and living conditions.
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Centre for Monitoring and 
Research – CeMI

Centre for Monitoring and Research (CeMI) is a non-governmental, non-profitable organization, 
founded in March 2000, whose main goal is to provide infrastructural and expert support for 
continuous monitoring of the overall transition process in Montenegro.

CeMI’s long and consistent work contributed to changing the social and political circumstances in 
which it was created, and it consequently expanded the scope of its work to legislative initiatives, 
public opinion surveys, fight against corruption and respect of human rights and freedoms.
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A change of the state status and a progress made in the European integration process have 
had a positive impact on the development of civil society in Montenegro, giving it a completely 
new framework of action. In that context, CeMI deviates from the work of a regular non-
governmental organization and approaches to the concept of a research center for the creation 
and representation of policy proposals.

With the support of the think tank Open Society Instituite Fund (OSI) from Budapest, CeMI has 
restructured its internal organization in order to achieve optimal capacity utilization. It’s mission 
and vision have also changed in line with newly established goals.

Out of five programmes that CeMI implemented in the past (Elections, Rule of Law, Good 
Governance, Civil Society, and European Integration), it has established three clearly defined 
programs: (1) Democratization and Human Rights, (2) Fight against Corruption (CeBITs), and 
(3) Euro-Atlantic Integration. In this way, CeMI will limit its work on the areas where it has a 
significant experience and in which our organizations’ actions are recognized. Each program 
has a coordinator who manages all projects and assigns responsibilities. This enables CeMI’s 
professional staff to specialize in one of the three areas, and at the same time to provide support 
for projects within other programmes - which also contributes to maximizing efficiency and 
expertise.

CeMI’s vision is:

Montenegro as a country of free citizens, social justice, rule of law and equal opportunities.

CeMI’s mission is:

CeMI is a think tank organization whose mission is to continuously provide support to reforms 
and strengthening of the institutions of the political system and civil society organizations 
through proposing and monitoring the implementation of public policies in the field of human 
rights and freedoms, European integration and fight against corruption in Montenegro.

CeMI’s goals are to:

»» Contribute to the efficient implementation of public policies and international 
commitments in the areas of human rights and freedoms, European integration and 
fight against corruption;

»» Contribute to harmonization of the national legislation and institutional framework with 
the requirements of the EU accession process;

»» Raise awareness and educate the public about human rights and freedoms protection, 
European integration and fight against corruption;

»» Contribute to the improvement of the efficiency of the work of institutions involved in 
the protection of human rights and freedoms, European integration and fight against 
corruption;

»» Increase the transparency of the institutions of political system and civil society 
organizations.

CeMI has been overseeing judicial proceedings for 10 years now, using the OSCE’s methodology.



Queer Montenegro
Queer Montenegro was established in October 2012 and registered in March 2013.

The idea for the establishment of this organization resulted from a desire to join the promotion 
and protection of the human rights of LGBTIQ persons in a new and different way, with a special 
emphasis on identifying and solving the real, everyday needs and life problems of LGBTIQ 
persons and their friends and families.

Our organization does not exclude anyone and is open to all persons who are willing to contribute 
to the improvement of LGBTIQ persons’ position in our country with their active involvement.

We gather LGBTIQ persons, family members and friends. Our goals include: building a broad 
Montenegrin LGBTIQ movement that will actively and permanently fight for the protection of 
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human rights, combating homophobia and transphobia, achieving a full legal and social equality, 
and acceptance of LGBTIQ persons by the general public. We want visibility and participation in 
decision-making processes and human rights policies, continuous and undisturbed maintenance 
of the art and culture festival and other manifestations, as well as improvement of health services.

Organization Queer Montenegro consists of longtime human rights activists, proven professionals 
and professionals from various fields of social life, and different expertize.

Our organization achieves programme goals by carrying out activities in public life, including: 
advocacy and lobbying for the protection of human rights of LGBTIQ persons at the national, 
European and international level; provision of support and participation in the organization of 
LGBTIQ persons’ public gatherings, pride manifestations and pride parades in our country, region 
and abroad in order to increase the visibility of LGBTIQ people and advocate for the protection 
of human rights; sensitization of the public in order to promote the interests and improve the 
position of LGBTIQ persons; encouraging the self-organization of young LGBTIQ persons to 
exercise their rights; provision of free legal aid and psycho-social support and counseling to 
LGBTIQ persons; organization of workshops, courses, lectures, seminars, tribunes, congresses 
and other activities; organization of the queer art and culture festival and other manifestations.












